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TELECOMMUNICATIONS:  THE  ROLE  OF  THE 
DEPARTMENT  OF  JUSTICE 


TUESDAY,  MAY  9,  1995 

House  of  Representatives, 
Committee  on  the  Judiciary, 

Washington,  DC. 

The  committee  met,  pursuant  to  notice,  at  9:35  a.m.,  in  room 
2141,  Rayburn  House  Office  Building,  Hon.  Henry  J.  Hyde  (chair- 
man of  the  committee)  presiding. 

Present:  Representatives  Henry  J.  Hyde,  Carlos  J.  Moorhead,  F. 
James  Sensenbrenner,  Jr.,  George  W.  Gekas,  Howard  Coble,  Lamar 
Smith,  Charles  T.  Canady,  Bob  Inglis,  Bob  Goodlatte,  Stephen  C. 
Buyer,  Fred  Heineman,  Ed  Bryant  of  Tennessee,  Steve  Chabot,  Mi- 
chael Patrick  Flanagan,  Bob  Barr,  John  Conyers,  Jr.,  Patricia 
Schroeder,  Howard  L.  Berman,  Rick  Boucher,  Robert  C.  Scott,  Xa- 
vier  Becerra,  Jose  E.  Serrano,  Zoe  Lofgren,  and  Shelia  Jackson  Lee. 

Also  present:  Alan  F.  Coffey,  Jr.,  general  counsel/staff  director; 
Joseph  Gibson,  counsel;  Diana  Schacnt,  counsel;  Kenneth  Prater, 
assistant  clerk;  and  Perry  Apelbaum,  minority  counsel. 

OPENING  STATEMENT  OF  CHAIRMAN  HYDE 

Mr.  Hyde.  The  committee  will  come  to  order.  I  will  make  a  very 
brief  opening  statement.  Mr.  Conyers,  if  he  chooses,  and  I  think  he 
will,  will  make  a  brief  opening  statement. 

And  then  I  will  ask  the  Members  to  forgo  making  opening  state- 
ments but  put  whatever  they  would  have  said  in  the  record  so  that 
we  can  move  along  and  hear  from  the  very  distinguished  witnesses 
we  have  available  to  us  today.  So  I  will  appreciate  the  courtesy  of 
the  Members  in  forgoing  opening  statements  after  Mr.  Conyers  and 
I  have  completed  ours. 

This  morning,  the  committee  considers  the  intersection  of  tele- 
communications with  antitrust  law.  The  Judiciary  Committee  has 
had  a  longstanding  traditional  role  in  legal  issues  affecting  tele- 
communications. This  is  true  because  our  committee  has  legislative 
jurisdiction  over  the  Federal  antitrust  laws  and  oversight  jurisdic- 
tion of  the  Department  of  Justice  and  the  Federal  system. 

This  morning,  our  focus  is  specifically  on  the  role  of  the  Depart- 
ment of  Justice.  Congress  is  now  moving  to  replace  the  consent  de- 
cree, the  Modification  of  Final  Judgment  or  MFJ,  with  a  new  stat- 
ute. What  role,  if  any,  should  be  given  to  the  Department  of  Justice 
as  part  of  that  transitional  statute?  Some  argue  that  Justice  should 
have  no  role  at  all. 

They  are  critical  of  the  Department's  performance  under  the  con- 
sent decree.  Conversely,  others  believe  that  Justice's  role  under  the 

(1) 


new  law  is  essential  to  protect  competition.  I  have  scheduled  this 
hearing  because  I  believe  this  is  an  important  issue. 

Today  we  have  with  us  some  excellent  witnesses  who  will  assist 
us  in  analyzing  this  subject.  I  should  note  that  last  week  I  intro- 
duced legislation  entitled  the  "Antitrust  Consent  Decree  Reform 
Act,"  H.R.  1528.  That  bill  explicitly  proposes  a  role  for  the  Depart- 
ment of  Justice  in  a  new  law  that  would  supersede  the  consent  de- 
cree. 

However,  it  is  important  to  emphasize  that  my  bill  is  not  the 
MFJ  all  over  again.  Unlike  the  waiver  process  under  the  current 
consent  decree,  the  bill  sets  specific  tight  deadlines.  The  Depart- 
ment of  Justice  must  act  on  an  application  by  a  Bell  company  for 
entry  into  either  long  distance  or  manufacturing  within  180  days. 
If  they  don't  do  so,  the  Bell  application  is  deemed  to  be  approved. 

Furthermore,  the  burden  of  proof  is  on  the  Department  of  Justice 
and  not  on  the  Bell  companies.  The  degree  of  proof  required  is  clear 
and  convincing  evidence.  Importantly,  H.R.  1528  does  not  use  the 
much-criticized  and  burdensome  standard  contained  in  the  MFJ, 
the  VIII(C)  test.  Instead,  the  standard  utilized  has  been  adopted 
from  the  cases  interpreting  section  2  of  the  Sherman  Act:  whether 
there  is  a  dangerous  probability  that  the  company  entering  a  new 
market  will  use  its  existing  market  power  to  monopolize  in  that 
new  market. 

Finally,  the  appeal  is  not  to  the  District  Court,  but  to  the  U.S. 
Court  of  Appeals  in  the  District  of  Columbia  on  an  expedited  basis. 
There  would  be  no  trial  de  novo,  it  would  be  an  appellate  review 
under  Federal  Administrative  Procedure  Act. 

The  telecommunications  legislation  that  Congress  ultimately  a- 
dopts  will  have  a  great  deal  to  do  with  the  future  health  of  Ameri- 
ca's economy,  America's  international  competitiveness  and  employ- 
ment opportunities  for  American  workers.  And  today  we  begin  this 
important  process. 

[The  bill,  H.R.  1528,  follows:] 


104th  congress 
1st  Session 


H.R.1528 


To  supersede  the  Modification  of  Final  Judgment  entered  August  24,  1982, 
in  the  antitrust  action  styled  United  States  v.  Western  Electric,  Civil 
Action  No.  82-0192,  United  States  District  Court  for  the  District  of 
Columbia,  and  for  other  purposes. 


IN  THE  HOUSE  OF  REPRESENTATIVES 

May  2,  1995 
Mr.  Hyde  introduced  the  following  bill;  which  was  referred  to  the  Committee 
on  the  Judiciarj',  and  in  addition  to  the  Committee  on  Commerce,  for  a 
period  to  be  subsequently  determined  by  the  Speaker,  in  each  case  for 
consideration  of  such  pro\isions  as  fall  within  the  jurisdiction  of  the  com- 
mittee concerned 


A  BILL 

To  supersede  the  Modification  of  Final  Judgment  entered 
August  24,  1982,  in  the  antitrust  action  styled  United 
States  V.  Western  Electric,  Civil  Action  No.  82-0192, 
United  States  District  Court  for  the  District  of  Colum- 
bia, and  for  other  purposes. 

1  Be  it  enacted  hy  tlie  Senate  and  House  of  Representa- 

2  tives  of  tlie  United  States  of  America  in  Congress  assembled, 

3  SECTION  1.  SHORT  TITLE. 

4  This  Act  may  be  cited  as  the  "Antitrust  Consent  De- 

5  cree  Reform  Act  of  1995". 


2 

1  SEC.  2.  AUTHORIZATION  FOR  BELL  OPERATING  COMPANY 

2  TO  ENTER  COMPETITIVE  LINES  OF  BUSINESS. 

3  (a)  Application. — 

4  (1)    In    general. — After    the    applicable    date 

5  specified  in  parag^-aph  (2),  a  Bell  ojierating  company 

6  may  apply  to  the  Attorney  General  for  authorization, 

7  notwithstanding    the    [Modification    of    Final    Judg- 

8  ment — 

9  (A)  to  provide  interexchange  telecommuni- 

10  cations  services, 

11  (B)     to     manufacture     or     provide     tele- 

12  communications     equipment,     or     manufacture 

13  customer  premises  equipment,  or 

14  (C)  to  provide  alarm  monitoring  services. 

15  The  application  shall  describe  the  nature  and  scope 

16  of  the  activity,  and  the  product  market,  senice  mar- 

17  ket,  and  geographic  market,  for  which  authorization 

18  is  sought. 

19  (2)    Applicable    dates. — For    purposes    of 

20  paragi'aph  (1),  the  applicable  date  after  which  a  Bell 

21  operating  company  may  apply  for  authorization  shall 

22  be— 

23  (A)  the  date  of  the  enactment  of  this  Act, 

24  with  respect  to — 

25  (i)      providing      interexchange      tele- 

26  comnumications  senices,  and 
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1  (ii)   manufacturing  or  providing  tele- 

2  communications    equipment,    or    manufac- 

3  turing  customer  premises  equipment,  and 

4  (B)  the  date  that  occurs  3  years  after  the 

5  date  of  the  enactment  of  this  Act,  with  respect 

6  to  providing  alarm  monitoring  services. 

7  (3)    Publication. — Not   later   than    10   daj-s 

8  after  receiving  an  appHcation  made  under  paragraph 

9  (1),  the  Attorne}'-  General  shall  publish  the  applica- 

10  tion  in  the  Federal  Register. 

11  (4)   AVAILABILITi'  OF   INFORMATION. — The  At- 

12  torney  General  shall  make  available  to  the  public  all 

13  information  (excluding  trade  secrets  and  privileged 

14  or  confidential  commercial  or  financial  information) 

15  submitted  by  the  applicant  in  connection  with  the 

16  application. 

17  (b)  Determination  by  the  Attorney  Gen- 

18  ERAL. — 

19  (1)  Comment  period. — Not  later  than  45  dav-s 

20  after  an  application  is  published  under  subsection 

21  (a)(3>    interested  persons  may  submit  ^vritten  com- 

22  ments  to  the  Attorney  General,  regarding  the  appli- 

23  cation.  Submitted  comments  shall  be  available  to  the 

24  public. 
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1  (2)  Determination. — (A)  After  the  time  for 

2  comment  under  paragraph  (1)  has  expired,  but  not 

3  later  than   180  days  after  receiving  an  appUcation 

4  made  under  subsection  (a)(1),  the  Attorney  General 

5  shall  issue  a  written  determination,  \vith  respect  to 

6  granting  the  authorization  for  which  the  Bell  operat- 

7  ing  company  has  applied.  If  the  Attorney  General 

8  fails  to  issue  such  determination  in  the  180-day  pe- 

9  riod  beginning  on  the  date  the  Attorney  General  re- 

10  ceives  such  application,  the  Attorney  General  shall 

11  be  deemed  to  have  issued  a  determination  approving 

12  such  application  on  the  last  day  of  such  period. 

13  (B)    The  Attorney  General   shall   approve   the 

14  granting  of  the  authorization  requested  in  the  appli- 

15  cation  unless  the  Attorney  General  finds  by  clear 

16  and  convincing  evidence  that  there  is  a  dangerous 

17  probability  that  such  company  or  its  affiliates  would 

18  successfully  use  market  power  to  achieve  monopoly 

19  power  in  the  market  such  company  seeks  to  enter. 

20  The  Attorney  General  may  approve  all  or  part  of  the 

21  requested  authorization. 

22  (C)  A  determination  that  approves  any  part  of 

23  a  requested  authorization  shall  describe  ^vith  par- 

24  ticularity  the  nature  and  scope  of  the  approved  ac- 

25  tivity,  and  list  each  product  market,  senice  market, 
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1  and   geographic    market,    to   which    such    approval 

2  applies. 

3  (3)   Publication. — Not   later  than    10   da^-s 

4  after  issuing  a  determination  under  paragraph  (2), 

5  the  Attorney  General  shall  publish  a  brief  descrip- 

6  tion  of  the  determination  in  the  Federal  Register. 

7  (4)   Finality. — ^A  determination   made  under 

8  paragraph  (2)  shall  be  final  unless  a  petition  with 

9  respect  to  such  determination  is  timely  filed  under 

10  subsection  (c)(1). 

1 1  (c)  Judicial  Remew. — 

12  (1)  Filing  of  petition. — (A)  Not  later  than 

13  30  days  after  a  determination  by  the  Attornej'^  Gen- 

14  eral  is  published  under  subsection  (b)(3),  the  Bell 

15  operating   company   that   applied   to   the   Attorney 

16  General  under  subsection   (a),   or  any  person  who 

17  would  be  injured  in  its  business  or  property  as  a  re- 

18  suit  of  the  determination  regarding  such  company's 

19  engaging  in  the  activity  described  in  such  company's 

20  application,  may  file  a  petition  for  judicial  review  of 

21  the  determination  in  the  United  States  Court  of  Ap- 

22  peals  for  the  District  of  Columbia  Circuit. 

23  (B)  The  United  States  Court  of  Appeals  for  the 

24  District  of  Columbia  shall  have  exclusive  jurisdiction 
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1  to     review     determinations     made     under     section 

2  2(b)(2). 

3  (2)  Certification  of  record. — As  part  of 

4  tlie   answer  to   the   petition,    the  Attorney  General 

5  shall  file  in  such  court  a  certified  copy  of  the  record 

6  upon  which  the  determination  is  based. 

7  (3)  Consolidation  of  petitions. — The  court 

8  shall  consolidate  for  judicial  review  all  petitions  filed 

9  under  this  subsection  with  respect  to  the  application. 

10  (4)  Judgment. — (A)  The  court  shall  enter  a 

11  judg:inent  after  reviewing  the  determination  in  ac- 

12  cordance  with  section  706  of  title  5  of  the  United 

13  States  Code,  \\liether  there  is  clear  and  convincing 

14  evidence  supporting  the  determination,  as  required 

15  by  subsection   (b)(2)(B),   shall   be   affirmed   by  the 

16  court  only  if  the  court  finds  that  the  record  certified 

17  pursuant  to  paragraph  (2)  provides  substantial  evi- 

18  dence  for  that  determination. 

19  (B)  A  judgment— 

20  (i)  affirming  any  part  of  the  determination 

21  that  approves  granting  all  or  part  of  the  re- 

22  quested  authorization,  or 

23  (ii)  reversing  any  part  of  the  determination 

24  that  denies  all  or  part  of  the  requested  autlior- 

25  ization, 
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1  shall    describe    \vith    particularity    the    nature    and 

2  scope  of  the  activity,  and  each  product  market,  serv- 

3  ice  market,  and  geographic  market,  to  which  the  af- 

4  firmance  or  reversal  applies. 

5  SEC.  3.  AUTHORIZATION  AS  PREREQUISITE. 

6  (a)  Prerequisite. — Until  a  Bell  operating  company 

7  is  so  authorized  in  accordance  wnth  section  2,  it  shall  be 

8  unla\\ful  for  such  company,  directly  or  through  an  affili- 

9  ate,  to  engage  in  an  activity  described  in  section  2(a)(1). 

10  (b)  General  Exceptions. — Except  with  respect  to 

11  pro\iding  alarm  monitoring  services,  subsection  (a)  shall 

12  not  prohibit  a  Bell  operating  company'  from  engaging,  at 

13  any  time  after  the  date  of  the  enactment  of  this  Act,  in 

14  any  activity  as  authorized  by  an  order  entered  by  the 

15  United  States  District  Court  for  the  District  of  Columbia 

16  pursuant  to  section  MI  or  MII(C)  of  the  Modification  of 

17  Final  Judgment,  if — 

18  (1)   such  order  was  entered  on  or  before  the 

19  date  of  the  enactment  of  this  Act,  or 

20  (2)  a  request  for  such  authorization  was  pend- 

21  ing  before  such  court  on  the  date  of  the  enactment 

22  of  this  Act. 

23  (c)  Exception  for  Certain  Alarm  ^Ionitoring 

24  Sermces. — Subsection  (a)  shall  not  prohibit  a  Bell  oper- 

25  ating  company,  at  any  time  after  the  date  of  the  enact- 
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1  ment  of  this  Act,  from  providing  alarm  monitoring  services 

2  to  the  same  extent  that  such  company  was  already  provid- 

3  ing  such  services  before  such  date. 

4  (d)    Exception    for    Certain    Interexciiange 

5  Telecommunications  Sermces. — Subsection  (a)  shall 

6  not  prohibit  a  Bell  operating  company,  at  any  time  after 

7  the  date  of  the  enactment  of  this  Act,  from  providing 

8  interexchange  telecommunications  services  with  respect  to 

9  telecommunications  that  originate  in  any  exchange  area 

10  in  which  such  company  is  not  the  dominant  provider  of 

1 1  wireline  telephone  exchange  service. 

12  (e)  Exceptions  for  Incidental  Sermces. — Sub- 

13  section  (a)  shall  not  prohibit  a  Bell  operating  company, 

14  at  any  time  after  the  date  of  the  enactment  of  this  Act, 

15  from  providing  interexchange  telecommunications  services 

16  for  tiie  purpose  of — 

17  (1)(A)  providing  audio  progi'amming,  video  pro- 

18  gi'amming,  or  other  progi'amming  senices  to  sub- 

19  scribcrs  to  such  senices  of  such  company, 

20  (B)  providing  the  capability  for  interaction  bv'' 

21  such  subscribers  to  select  or  respond  to  such  audio 

22  progranuning,    video    programming,    or    other    pro- 

23  gi'amming  senices,  or 

24  (C)    providing   to   distributors   audio   program- 

25  ming    or    video    progi'amming    that    such    company 
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1  owns,  controls,  or  is  licensed  by  the  copyright  owner 

2  of  such  programming,   or  by  an  assignee  of  such 

3  owner,  to  distribute, 

4  (2)    providing    a    telecommunications    service, 

5  using  the  transmission  facilities  of  a  cable  system 

6  that  is  an  affiliate  of  such  company,  between  ex- 

7  change  areas  within  a  cable  system  franchise  area  in 

8  which  such  company  is  not,  on  the  date  of  the  enact- 

9  ment  of  this  Act,  a  provider  of  wireline  telephone  ex- 

10  change  service, 

11  (3)  providing  commercial  mobile  services  in  ac- 

12  cordance  with  existing  law, 

13  (4)  providing  a  service  that  permits  a  customer 

14  that   is   located    in   one   exchange   area   to   retrieve 

15  stored  information  from,  or  file  information  for  stor- 

16  age  in,  information  storage  facilities  of  such  com- 

17  pany  that  are  located  in  another  exchange  area, 

18  (5)  providing  signaling  information  used  in  con- 

19  nection  with  the  provision  of  exchange  services,  or 

20  exchange  access,  to  a  local  exchange  carrier,  or 

21  (6)   providing  network  control   signaling  infor- 

22  mation  to,  and  receiving  such  signaling  information 

23  from,  interexchange  carriers  at  any  location  within 

24  the  area  in  which  such  company  provides  exchange 

25  services  or  exchange  access. 

HR  1528  IH 2 


12 
10 

1  SEC.  4.  REGULATION  OF  ELECTRONIC  PUBUSHING. 

2  (a)  In  General. — 

3  (1)  Prohibition. — A  Bell  operating  company 

4  and  any  affiliate  shall  not  engage  in  the  provision  of 

5  electronic  publishing  that  is  disseminated  by  means 

6  of  such  Bell  operating  company's  or  any  of  its  affili- 

7  ates'  basic  telephone  service. 

8  (2)  Permitted  acthities  of  separated  af- 

9  filiate. — Subject  to  subsection  (b),  nothing  in  this 

10  section  shall  prohibit  a  separated  affiliate  or  elec- 

1 1  tronic  publishing  joint  venture  from  engaging  in  the 

12  provision  of  electronic  publishing  or  any  other  lav\'ful 

13  service  in  any  area. 

14  (3)  Rule  of  construction. — Nothing  in  this 

15  section  shall  prohibit  a  Bell  operating  company  or 
16^.  affiliate  from  engaging  in  the  provision  of  any  lawful 

17  service  other  than  electronic  publishing  in  any  area 

18  or  from  engaging  in  the  provision  of  electronic  pub- 

19  lishing  that  is  not  disseminated  by  means  of  such 

20  Bell   operating  company's   or  any  of  its   affiliates' 

21  basic  telephone  service. 

22  (b)  Separated  Affilute  or  Electronic  Pub- 

23  lishing  Joint  Venture  Requirements. — A  separated 

24  affiliate    and    electronic    publishing  joint    venture    shall 

25  each — 
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1  (1)  maintain  books,  records,  and  accounts  that 

2  are  separate  from  those  of  the  Bell  operating  com- 

3  pany  and  from  any  affihate  and  that  record  in  ac- 

4  cordance  with  generally  accepted   accounting  prin- 

5  ciples   all   transactions,  whether  direct  or  indirect, 

6  with  the  Bell  operating  company, 

7  (2)  not  incur  debt  in  a  manner  that  would  per- 

8  mit  a  creditor  upon  default  to  have  recourse  to  the 

9  assets  of  the  Bell  operating  company, 

10  (3)   prepare  financial  statements  that  are  not 

11  consolidated  with  those  of  the  Bell  operating  com- 

12  pany    or    an    affiliate,    provided    that    consolidated 

13  statements  may  also  be  prepared, 

14  (4)  after  1  year  from  the  effective  date  of  this 

15  section,  not  hire — 

16  (A)  as  corporate  officers,  sales  and  mar- 

17  keting    management    personnel    whose    respon- 

18  sibilities  at  the  separated  affiliate  or  electronic 

19  publishing  joint  venture  will   include  the   geo- 

20  graphic  area  where  the  Bell  operating  company 

21  provides  basic  telephone  service, 

22  (B)    network    operations   personnel   whose 

23  responsibilities  at  the  separated  affiliate  or  elec- 

24  tronic   publishing  joint  venture  would   require 
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1  dealing  directly  with  the  Bell  operating  com- 

2  pany,  or 

3  (C)  any  person  who  was  employed  by  the 

4  Bell  operating  company  during  the  year  preced- 

5  ing  their  date  of  hire, 

6  except  that  the  requirements  of  this  paragraph  shall 

7  not  apply  to  persons  subject  to  a  collective  bargain- 

8  ing  agreement  that  gives  such  persons  rights  to  be 

9  employed  by  a  separated  affiliate  or  electronic  pub- 

10  lishing  joint  venture  of  the  Bell  operating  company, 

11  (5)  not  provide  any  \vireline  telephone  exchange 

12  service  in  any  telephone  exchange  area  where  a  Bell 

13  operating  company  with  which  it  is  under  common 

14  ownership   or  control   provides   basic   telephone   ex- 

15  change  service  except  on  a  resale  basis, 

16  (6)  not  use  the  name,  trademarks,  or  service 

17  marks  of  an  existing  Bell  operating  company  except 

18  for  names,  trademarks,  or  senice  marks  that  are  or 

19  were  used  in  common  with  the  entity  that  owtis  or 

20  controls  the  Bell  operating  company, 

21  (7)   have  performed  annually  by  March  31   a 

22  compliance  review — 

23  (A)   that  is  conducted  by  an  independent 

24  entity  that  is  subject  to  professional,  legal,  and 

25  ethical  obligations  for  the  purpose  of  determin- 
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1  ing  compliance  during  the  preceding  calendar 

2  year  with  any  provision  of  this  section  that  im- 

3  poses  a  requirement  on  such  separated  affiliate 

4  or  electronic  publishing  joint  venture,  and 

5  (B)  the  results  of  which  are  maintained  by 

6  the  separated  affiliate  for  a  period  of  5  years 

7  subject  to  review  by  any  law^l  authority; 

8  (8)   within   90  days  of  receiving  a  review  de- 

9  scribed  in  paragraph  (7),  file  a  report  of  any  excep- 
10  tions  and  corrective  action  with  the  Attorney  Gen- 
ii eral  and  allow  any  person  to  inspect  and  copy  such 

12  report  subject  to  reasonable  safeguards  to  protect 

13  any  proprietary  information  contained  in  such  report 

14  from  being  used  for  purposes  other  than  to  enforce 

15  or  pursue  remedies  under  this  section. 

16  (c)  Bell  Operating  Compan\'  Requirements. — 

17  A  Bell  operating  company  under  common  ownership  or 

18  control  with  a  separated  affiliate  or  electronic  publishing 

19  joint  venture  shall — 

20  (1)  not  provide  a  separated  affiliate  any  facili- 

21  ti-^s,  semces,  or  basic  telephone  semce  information 

22  unless  such  Bell  operating  company  makes  such  fa- 

23  eilities,  services,  or  information  available  to  unaffili- 

24  ated  entities  upon  request  and  on  the  same  terms 

25  and  conditions; 
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1  (2)  carrv'  out  transactions  with  a  separated  af- 

2  filiate  in  a  manner  equivalent  to  the  manner  that 

3  unrelated  parties  would  carr\^  out  independent  trans- 

4  actions  and  not  based  upon  the  affiliation; 

5  (3)  carr\'  out  transactions  nith  a  separated  af- 

6  filiate,  which  involve  the  transfer  of  personnel,  as- 

7  sets,  or  anything  of  value,  pursuant  to  \\Titten  con- 

8  tracts  or  tariffs  made  publicly  available; 

9  (4)  carry  out  transactions  \\ith  a  separated  af- 

10  filiate  in  a  manner  that  is  auditable  in  accordance 

1 1  with  generally  accepted  auditing  standards; 

12  (5)  value  any  assets  that  are  transferred  to  a 

13  separated  affiliate  at  the  greater  of  net  book  cost  or 

14  fair  market  value; 

15  (6)  value  any  assets  that  are  transferred  to  the 

16  Bell  operating  company  by  its  separated  affiliate  at 

17  the  lesser  of  net  book  cost  or  fair  market  value; 

18  (7)  except  for — 

19  (A)  instances  where  State  regulations  per- 

20  mit     in-arrears     pa^Tnent     for     tariffed     tele- 

21  communications  scnices,  or 

22  (B)  the  investment  by  an  affiliate  of  divi- 

23  dends  or  profits  derived  from  a  Bell  operating 

24  company, 
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1  not  provide  debt  or  equity  financing  directly  or  indi- 

2  rectly  to  a  separated  affiliate; 

3  (8)  comply  fully  with  all  applicable  State  cost 

4  allocation  and  other  accounting  rules; 

5  (9)   have  performed  annually  by  March  31  a 

6  compliance  review — 

7  (A)  that  is  conducted  by  an  independent 

8  entity  that  is  subject  to  professional,  legal,  and 

9  ethical  obligations  for  the  purpose  of  determin- 

10  ing  compliance  during  the  preceding  calendar 

11  year  ^\^th  any  provision  of  this  section  that  im- 

12  poses   a   requirement   on   such    Bell   operating 

13  company,  and 

14  (B)  the  results  of  which  are  maintained  by 

15  the  Bell  operating  company  for  a  period  of  5 

16  years  subject  to  review  by  any  lawful  authority; 

17  (10)  within  90  days  of  receiving  a  review  de- 

18  scribed  in  paragraph  (9),  file  a  report  of  any  excep- 

19  tions  and  corrective  action  with  the  Attorney  Gen- 

20  eral  and  allow  any  person  to  inspect  and  copy  such 

21  report  subject  to  reasonable  safeguards  to  protect 

22  any  proprietary  information  contained  in  such  report 

23  from  being  used  for  purposes  other  than  to  enforce 

24  or  pursue  remedies  under  this  section; 
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1  (11)  if  it  provides  facilities  or  services  for  tele- 

2  communication,  transmission,  billing  and  collection, 

3  or  physical  collocation  to  any  electronic  publisher, 

4  including  a  separated  affiliate,  for  use  with  or  in 

5  connection  with  the  provision  of  electronic  publishing 

6  that  is  disseminated  by  means  of  such  Bell  operating 

7  company's  or  any  of  its  affiliates'  basic  telephone 

8  service,  provide  to  all  other  electronic  publishers  the 

9  same  t\pe  of  facilities  and  services  on  request,  on 

10  the  same  terms  and  conditions  or  as  required  by  a 

1 1  State,  and  unbundled  and  individually  tariffed  to  the 

12  smallest  extent  that  is  technically  feasible  and  eco- 

13  nomically  reasonable  to  provide; 

14  (12)   provide  network  access  and   interconnec- 

15  tions  for  basic  telephone  service  to  electronic  pub- 

16  lishers  at  any  technically  feasible  and  economically 

17  reasonable  point  within  the  Bell  operating  company's 

18  network  and  at  just  and  reasonable  rates  that  are 

19  tariffed  (so  long  as  rates  for  such  services  are  sub- 

20  ject  to  regulation)  and  that  are  not  higher  on  a  per- 

21  unit  basis  than  those  charged  for  such  services  to 

22  any  other  electronic  publisher  or  any  separated  affil- 

23  iate  engaged  in  electronic  publi  ;hing; 

24  (13)    if  prices   for   network   access   and   inter- 

25  coimection  for  basic  telephone  service  are  no  longer 
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1  subject  to  regriilation,   pro\ide  electronic  publishers 

2  such  senices  on  the  same  terms  and  conditions  as 

3  a  separated  affiliate  receives  such  senices; 

4  (14)  if  any  basic  telephone  senice  used  by  elec- 

5  tronic  publishers  ceases  to  require  a  tariff,  pro\ide 

6  electronic  publishers  uith  such  senice  on  the  same 

7  terms  and  conditions  as  a  separated  affiliate  receives 

8  such  service; 

9  (15)  pro\ide  reasonable  advance  notification  at 

10  the  same  time  and  on  the  same  terms  to  all  affected 

11  electronic  publishers  of  information  if  such  informa- 

12  tion  is  ^^^thin  any  one  or  more  of  the  follo\\'in<r  cat- 

13  egories: 

14  (A)  such  information  is  necessaiy  for  the 

15  transmission  or  routing  of  information   by  an 

16  interconnected  electronic  jniblisher; 

17  (B)   such   information   is  necessarv  to  en- 

18  sure  the  intei'operability  of  an  electronic  pub- 

19  lisher's  and  tiie  Bell  operating  comj^any's  net- 

20  works;  or 

21  (C)  such  information  concerns  changes  in 

22  basic    telephone    ser\nce    network    design    and 

23  technical  standards  which  may  affect  the  pro\i- 

24  sion  of  electronic  publishing; 
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1  (16)  not  directly  or  indirectly  provide  anything 

2  of  nionetaiy  value  to  a  separated  affiliate  unless  in 

3  exchange    for   consideration    at    least   equal    to   the 

4  greater  of  its  net  book  cost  or  fair  market  value,  ex- 

5  cept  the  investment  by  an  affiliate  of  dividends  or 

6  profits  derived  from  a  Bell  operating  company; 

7  (17)    not   discriminate   in   the   presentation   or 

8  provision  of  any  gateway  for  electronic  publishing 

9  services  or  any  electronic  directors  of  information 

10  senices,  which  is  provided  over  such  Bell  operating 

1 1  company's  basic  telephone  sei-vice; 

12  (18)  have  no  directors,  officers,  or  employees  in 

13  common  with  a  separated  affiliate; 

14  (19)  not  own  any  property  in  common  with  a 

15  separated  affiliate; 

16  (20)  not  perform  hiring  or  training  of  personnel 

17  on  behalf  of  a  separated  affiliate; 

18  (21)   not  i)erform  the  purchasing,  installation, 

19  or  maintenance  of  equipment  on  behalf  of  a  sepa- 

20  rated  affiliate,  except  for  telephone  senice  that  it 

21  provides  under  tariff  or  contract  subject  to  the  pro- 

22  visions  of  this  section;  and 

23  (22)  not  perform  i-esearch  and  development  on 

24  behalf  of  a  separated  affiliate. 
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1  (d)  Customer  Proprietary  Network  Informa- 

2  tion. — A  Bell  operating  company  or  any  affiliate  shall  not 

3  pro\ncle  to  any  electronic  publisher,  including  a  separated 

4  affiliate  or  electronic  publishing  joint  venture,  customer 

5  proprietaiy  network  information  for  use  with  or  in  eonnec- 

6  tion  with  the  provision  of  electronic  publishing  that  is  dis- 

7  seminated  by  means  of  such  Bell  operating  company's  or 

8  any  of  its  affiliates'  basic  telephone  senice  that  is  not 

9  made  available  by  the  Bell  operating  company  or  affiliate 

10  to  all  electronic  publishers  on  the  same  terms  and  condi- 

1 1  tions. 

12  (e)  COMPLLAN'CE  WiTII  SAFEGUARDS. — No  Bell  opcr- 

13  ating  company,  affiliate,  or  separated  affiliate  shall  act  in 

14  concert  with  another  Bell  operating  company  or  any  other 

15  entity  in  order  to  knowingly  and  willfully  \iolate  or  evade 

16  the  i-equirements  of  this  section. 

17  (f)     Telephone     Opeiutixg     Co.mpant     Dm- 

18  DENDS. — Nothing  in  this  section  shall  prohibit  an  affiliate 

19  from  investing  di\idends  derived  from  a  Bell  operating 

20  company  in  its  separated  affiliate,  and  subsections  (i)  and 

21  (j)  of  this  section  shall  not  apply  to  any  such  investment. 

22  (g)  Joint  ^Marketing. — Except  as  pro\ided  in  .sub- 

23  section  (h) — 
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1  (1)   a  Bell  operating  company  siiall   not  earn- 

2  out  any  promotion,  marketing,  sales,  or  advertising 

3  for  or  in  conjunction  uith  a  separated  affiliate,  and 

4  (2)  a  Bell  operating  company  shall   not  carrj- 

5  out  any  promotion,  marketing,  sales,  or  advertising 

6  for  or  in  conjunction  with  an  affiliate  that  is  related 

7  to  the  provision  of  electronic  publishing. 

8  (h)  Permissible  Joint  Activities. — 

9  (1)  Joint  telemarketing. — A  Bell  operating 

10  company  may  provide  inbound  telemarketing  or  re- 

1 1  ferral  senices  related  to  the  provision  of  electronic 

12  publishing  for  a  separated  affiliate,  electronic  pub- 

13  lishing  joint  venture,   affiliate,  or  unaffiliated  elec- 

14  tronic  publisher,  provided  that  if  such  senices  are 

15  provided  to  a  separated  affiliate,  electronic  publish- 

16  ing  joint  venture,  or  affiliate,  such  senices  shall  be 

17  made   available   to   all   electronic   publishers   on    re- 

18  quest,  on  nondiscriminatoiy  terms,  at  compensatoiy 

19  prices,  to  ensure  that  the  Bell  oi)erating  comi)any's 

20  method  of  providing  telemarketing  or  referral  and  its 

21  price    structure    do    not    competitively    disadvantage 

22  any  electronic  publishers  regardless  of  size,  including 

23  those  which  do  not  use  tiie  Bell  operating  company's 

24  telemarketinir  senices. 
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1  (2)  Teaming  arrangements. — A  Bell  operat- 

2  ing    company    may    engage    in     nondiscriminatory 

3  teaming  or  business  arrangements  to  engage  in  elec- 

4  tronic  publishing  with  any  separated  affiliate  or  with 

5  any  other  electronic  publisher  provided  that  the  Bell 

6  operating  company  only  provides  facilities,  senices, 

7  and  basic  telephone  service  information  as  author- 

8  ized  by  this  section  and  provided  that  the  Bell  oper- 

9  ating  company  does  not  owti  such  teaming  or  busi- 

10  ness  arrangement. 

11  (3)    Electronic    publishing    joint    v'en- 

12  TURES. — A  Bell  operating  company  or  affiliate  may 

13  participate  on  a  nonexclusive  basis  in  electronic  pub- 

14  lishing  joint  ventures  with  entities  that  are  not  any 

15  Bell  operating  company,  affiliate,  or  separated  affili- 

16  ate  to  provide  electronic  publishing  services,  provided 

17  that   the   participating  Bell   operating  company  or 

18  participating  affiliate  has  not  more  than  a  50  per- 

19  cent  direct  or  indirect  equity  interest  (or  the  equiva- 

20  lent  thereof)  or  the  right  to  more  than  50  percent 

21  of  the  gross  revenues  under  a  revenue  sharing  or 

22  royalty  agreement  in  any  electronic  publishing  joint 

23  venture.  Officers  and  employees  of  a  Bell  operating 

24  company  or  affiliate  participating  in   an  electronic 

25  publishing  joint  venture  may  not  have  more  than  50 
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1  percent  of  the  voting  control  over  the  electronic  pub- 

2  lishing  joint  venture.  In  the  case  of  joint  ventures 

3  with  small,  local  electronic  publishers,  the  Attorney 

4  General  may  authorize  the  Bell  operating  company 

5  or  affiliate  to  have  a  larger  equity  interest,  revenue 

6  share,  or  voting  control  but  not  to  exceed  80  per- 

7  cent.  A  Bell  operating  company  participating  in  an 

8  electronic  publishing  joint  venture  may  pro\ide  pro- 

9  motion,   marketing,   sales,   or  advertising  personnel 

10  and  semces  to  such  joint  venture. 

11  (i)  Transactions  Related  to  the  Promsion  of 

12  Electronic  Publishing  Bet\\teen  a  Telephone  Op- 

13  EiiATiNG  Company'  .\nd  ant  Ap^fill\te. — 

14  (1)  Records  of  tr.\nsactions. — Any  provi- 

15  sion  of  facilities,  semces,  or  basic  telephone  senice 

16  information,  or  any  transfer  of  assets,  personnel,  or 

17  an\thing  of  comnuM'cial  or  competitive  value,  from  a 

18  Bell  operating  company  to  any  affiliate  related  to 

19  the  provision  of  electronic  publishing  shall  be — 

20  (A)   recorded  in  the  books  and  records  of 

21  each  entity, 

22  (B)  auditable  in  accordance  with  generally 

23  accepted  auditing  standards,  and 

24  (C)  pursuant  to  wTitten  contracts  or  tariffs 

25  filed  with  a  State  and  made  publicly  available. 
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1  (2)  Valuation  of  transfers. — Any  transfer 

2  of  assets  directly  related  to  the  provision  of  elec- 

3  tronic  publishing  from  a  Bell  operating  company  to 

4  an  affiliate  shall  be  valued  at  the  greater  of  net  book 

5  cost  or  fair  market  value.  Any  transfer  of  assets  re- 

6  lated  to  the  provision  of  electronic  publishing  from 

7  an  affiliate  to  the  Bell  operating  company  shall  be 

8  valued  at  the  lesser  of  net  book  cost  or  fair  market 

9  value. 

10  (3)  Prohibition  of  evasions. — A  Bell  operat- 

11  ing  company  shall  not  provide  directly  or  indirectly 

12  to  a  separated  affiliate  any  facilities,   services,   or 

13  basic   telephone  service   information   related   to   the 

14  provision  of  electronic  publishing  that  are  not  made 

15  available    to    unaffiliated    companies    on    the    same 

16  terms  and  conditions. 

17  (j)  Transactions  Related  to  the  Promsion  of 

18  Electronic  Publishing  Between  an  Affiliate  and 

19  A  Separated  Affiliate. — 

20  (1)  Records  of  transactions. — ^Any  facili- 

21  ties,  services,  or  basic  telephone  semce  information 

22  provided  or  any  assets,   personnel,   or  anvlhing  of 

23  commercial  or  competitive  value  transferred,  from  a 

24  Bell  operating  company  to  any  affiliate  as  described 
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1  in  subsection  (i)  and  then  pro\ided  or  transferred  to 

2  a  separated  affiliate  shall  be — 

3  (A)  recorded  in  the  books  and  records  of 

4  each  entity, 

5  (B)  auditable  in  accordance  with  j^enerally 

6  accepted  auditing  standards,  and 

7  (C)  pursuant  to  written  contracts  or  tariffs 

8  filed  with  a  State  and  made  publicly  available. 

9  (2)  Valuation  of  transfers. — Ai^^-  transfer 

10  of  assets  directly  related  to  the  pro\ision  of  elec- 

1 1  tronic  publishing  from  a  Bell  operating  company  to 

12  any  affiliate  as  described  in  subsection  (i)  and  then 

13  transferred  to  a  separated  affiliate  shall  be  valued  at 

14  the  greater  of  net  book  cost  or  fair  market  value. 

15  Ajiy  transfer  of  assets  related  to  the  provision  of 

16  electronic   publishing  from   a   separated   affiliate  to 

17  any  affiliate  and  then  transfcri-ed  to  the  Bell  operat- 

18  ing  company  as  described  in  subsection  (i)  shall  be 

19  valued  at  the  les.ser  of  net  book  cost  or  fair  market 

20  value. 

21  (3)   Prohibition  of  evasions. — An  affiliate 

22  shall  not  pi'o\ide  directly  or  indirectly  to  a  separated 

23  affiliate   any  facilities,   services,   or  basic  telephone 

24  service  information  related  to  the  provision  of  elec- 

25  tronic  publishing  that  are  not  made  available  to  un- 
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1  affiliated  companies  on  the  same  terms  and  condi- 

2  tions. 

3  (k)  Other  Electronic  Publishers. — Except  as 

4  provided  in  subsection  (h)(3) — 

5  (1)  A  Bell  operating  company  shall   not   have 

6  any   officers,    emploj-ees,    property,    or   facilities    in 

7  common  with  any  entity  whose  principal  business  is 

8  publishing  of  which  a  part  is  electronic  publishing. 

9  (2)  No  officer  or  employee  of  a  Bell  operating 

10  company   shall    sen-e   as   a   director   of  any   entity 

11  whose  principal   business  is  publishing  of  which  a 

12  part  is  electronic  publishing. 

13  (3)  For  the  purposes  of  paragi'aphs  (1)  and  (2), 

14  a  Bell  operating  company  or  an  affiliate  that  owns 

15  an  electronic  publishing  joint  venture  shall   not  be 

16  deemed  to  be  engaged  in  the  electronic  publishing 

17  business  solely  because  of  such  ownership. 

18  (4)  A  Bell  operating  company  sluill  not  carrs- 

19  out— 

20  (A)  any  marketing  or  sales  for  any  entity 

21  that  engages  in  electronic  publishing;  or 

22  (B)  any  hiring  of  persoimel,  purchasing,  or 

23  production, 

24  for  any  entity  that  engages  in  electronic  publishing. 
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1  (5)  The  Bell  operating  company  shall  not  pro- 

2  vide  any  facilities,  senices,  or  basic  telephone  service 

3  information  to  any  entity  that  engages  in  electronic 

4  publishing,  for  use  v\ith  or  in  coimection  with  the 

5  provision   of  electronic   publishing  that   is  dissemi- 

6  nated  by  means  of  such  Bell  operating  company's  or 

7  any  of  its  affiliates'  basic  telephone  senice,  unless 

8  equivalent    facilities,    seniees,    or    information    are 

9  made  available  on  equivalent  terms  and  conditions  to 

10  all. 

11  (1)  Transition. — Any  electronic  publishing  senice 

12  being  offered  to  the  public  by  a  Bell  operating  company 

13  or  affiliate  on  the  date  of  enactment  of  this  section  shall 

14  have  one  year  from  such  date  of  enactment  to  comply  with 

15  the  requirements  of  this  section. 

16  (m)  Sunset. — The  provisions  of  this  section  shall 

17  not  ai)ply  to  conduct  occurring  after  June  30,  2000. 

18  in)  PrH'ATE  Right  of  Action. — Any  person  daim- 

19  ing  that  any  act  or  practice  of  any  Bell  operating  com- 

20  pany,  affiliate,  or  separated  affiliate  constitutes  a  violation 

21  of  this  section  may  commence  a  civil  .action  in  an  appro- 

22  priate  district  court  of  the  United  States  for  damages,  for 

23  an  order  enjoining  such  act  or  practice  or  compelling  com- 

24  pliance  with  such  requirement,  or  for  both. 
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1  (o)  Subpoenas. — In  an  action  commenced  under  this 

2  section,  a  subpoena  requiring  the  attendance  of  a  witness 

3  at  a  hearing  or  a  trial  may  be  served  at  any  place  within 

4  the  United  States. 

5  (p)  Definitions. — For  purposes  of  this  section: 

6  (1)  The  term  "Bell  operating  company"  means 

7  the  corporations  subject  to  the  Modification  of  Final 

8  Judgment  and  listed  in  Appendix  A  thereof,  or  any 

9  entity  owned  or  controlled  by  such  corporation,  or 

10  any  successor  or  assign   of  such   corporation,   but 

1 1  does  not  include  an  electronic  publishing  joint  ven- 

12  ture  owned  by  such  corporation  or  entity. 

13  (2)  The  term  "affiliate"  means  any  entity  that, 

14  directly  or  indirectly,  owns  or  controls,  is  owned  or 

15  controlled  by,  or  is  under  common  ownership  or  con- 

16  trol  with,  a  Bell  operating  company.  Such  term  shall 

17  not  include  a  separated  affiliate. 

18  (3)  The  term  "basic  telephone  senice"  means 

19  any  wireline  telephone  exchange  service,  or  wireline 

20  telephone  exchange  facility,  provided  by  a  Bell  oper- 

21  ating  company  in  a  telephone  exchange  area,   ex- 

22  cept — 

23  (A)    a    competitive   wireline   telephone   ex- 

24  change  sei-vice  provided  in  a  telephone  exchange 

25  area  where  another  entity  pro\ides  a  wireline 
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1  telephone  exchange  service  that  was  provided  on 

2  Januarv'  1,  1984,  and 

3  (B)  a  commercial  mobile  service  provided 

4  by  an  affiliate  that  is  required  by  the  Federal 

5  Communications  Commission  to  be  a  corporate 

6  entity  separate  from   the   Bell   operating  com- 

7  pany. 

8  (4)  The  term  "basic  telephone  service  informa- 

9  tion"  means  network  and  customer  information  of  a 

10  Bell  operating  company  and  other  information  ac- 

11  quired  by  a  Bell  operating  company  as  a  result  of 

12  its    engaging   in    the    provision    of  basic    telephone 

13  service. 

14  (5)  The  term  "control"  means  the  possession, 

15  direct  or  indirect,  of  the  power  to  direct  or  cause  the 

16  direction  of  the  management  and  policies  of  a  per- 

17  son,  whether  through  the  o\\iiership  of  voting  securi- 

18  ties,  by  contract,  or  othenvise. 

19  (6)(A)  The  term  "electronic  publishing"  means 

20  the  dissemination,  provision,  publication,  or  sale  to 

21  an  unaffiliated  entity  or  person,  using  a  Bell  operat- 

22  ing  company's  basic  telephone  scnice,  of — 

23  (i)  news, 

24  (ii)   entertainment   (other  than   interactive 

25  games), 
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1  (iii)  business,  financial,  legal,  consumer,  or 

2  credit  material, 

3  (iv)  editorials, 

4  (v)  columns, 

5  (vi)  sports  reporting, 

6  (vii)  features, 

7  (viii)  advertising, 

8  (ix)  photos  or  images, 

9  (x)  archival  or  research  material, 

10  (xi)  legal  notices  or  public  records, 

11  (xii)    scientific,    educational,    instructional, 

12  technical,  professional,  trade,  or  other  literary 

13  materials,  or 

14  (xiii)  other  like  or  similar  information. 

15  (B)  The  term  "electronic  publishing"  shall  not 

16  include  the  following  network  services: 

17  (i)  Information  access,  as  that  term  is  de- 

18  fined  by  the  Modification  of  Final  Judgment. 

19  (ii)  The  transmission  of  information  as  a 

20  common  carrier. 

2*  (iii)    The   transmission   of  information   as 

22  part  of  a  gateway  to  an  information  service  that 

23  does  not  involve  the  generation  or  alteration  of 

24  the    content    of    information,    including    data 

25  transmission,  address  translation,  protocol  con- 
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1  version,  billing  management,  introductory  infor- 

2  mation  content,  and  navigational  systems  that 

3  enable    users    to    access    electronic    publishing 

4  services,  which  do  not  affect  the  presentation  of 

5  such  electronic  publishing  services  to  users. 

6  (iv)  Voice  storage  and  retrieval  services,  in- 

7  eluding   voice    messaging    and    electronic    mail 

8  services. 

9  (v)  Data  processing  sei'vices  that  do  not  in- 

10  volve  the  generation  or  alteration  of  the  content 

11  of  information. 

12  (vi)    Transaction   processing  systems   that 

13  do  not  involve  the  generation  or  alteration  of 

14  the  content  of  information. 

15  (vii)  Electronic  billing  or  advertising  of  a 

16  Bell     operating     company's     regulated     tele- 

17  communications  services. 

18  (viii)  Language  translation. 

19  (lx)  Conversion  of  data  from  one  format  to 

20  another. 

21  (x)  The  provision  of  information  necessary 

22  for  the  management,  control,  or  operation  of  a 

23  telephone  company  telecommunications  system. 
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1  (xi)  The  provision  of  directory  assistance 

2  that  provides  names,  addresses,  and  telephone 

3  numbers  and  does  not  include  advertising. 

4  (xii)  Caller  identification  services. 

5  (xiii)  Repair  and  provisioning  databases  for 

6  telephone  company  operations. 

7  (xiv)  Credit  card  and  billing  validation  for 

8  telephone  company  operations. 

9  (xv)    911-E   and   other  emergency  assist- 

10  ance  databases. 

11  (xvi)  Any  other  network  service  of  a  type 

12  that  is  like  or  similar  to  these  network  services 

13  and  that  does  not  involve  the  generation  or  al- 

14  teration  of  the  content  of  information. 

15  (xvii)  Any  upgrades  to  these  network  serv- 

16  ices  that  do  not  involve  the  generation  or  alter- 

17  ation  of  the  content  of  information. 

18  (C)  The  term  "electronic  publishing"  also  shall 

19  not  include — 

20  (i)  full  motion  video  entertainment  on  de- 

21  mand,  and 

22  (ii)  video  programming. 

23  (7)  The  term  "electronic  publishing  joint  ven- 

24  ture"  means  a  joint  venture  o^vned  by  a  Bell  operat- 

25  ing  company  or  affiliate  that  engages  in  the  provi- 
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1  sion  of  electronic  publishing  which  is  disseminated 

2  by  means  of  such  Bell  operating  company's  or  any 

3  of  its  affiliates'  basic  telephone  service. 

4  (8)  The  term  "entity"  means  any  organization, 

5  and  includes  corporations,  partnerships,  sole  propri- 

6  etorships,  associations,  and  joint  ventures. 

7  (9)  The  term  "inbound  telemarketing"  means 

8  the  marketing  of  property,  goods,  or  services  by  tele- 

9  phone  to  a  customer  or  potential  customer  who  initi- 

10  ated  the  call. 

11  (10)  The  term  "own"  with  respect  to  an  entity 

12  means  to  have  a  direct  or  indirect  equity  interest  (or 

13  the  equivalent  thereof)  of  more  than  10  percent  of 

14  an  entity,  or  the  right  to  more  than  10  percent  of 

15  the   gross   revenues  of  an   entity  under  a   revenue 

16  sharing  or  royalty  agreement. 

17  (11)   The  term   "separated  affiliate"   means  a 

18  corporation  under  common  ownership  or  control  with 

19  a  Bell  operating  company  that  does  not  own  or  con- 

20  trol  a  Bell  operating  company  and  is  not  owned  or 

21  controlled  by  a  Bell  operating  company  and  that  en- 

22  gages  in  the  provision  of  electronic  publishing  which 

23  is   disseminated  by  means  of  such   Bell   operating 

24  company's  or  any  of  its  affiliates'  basic  telephone 

25  service. 
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1  SEC.  5.  DEFINITIONS. 

2  Except  as  provided  in  section  4,  for  purposes  of  this 

3  Act: 

4  (1)  Affiliate. — The  term  "affiUate"  means  a 

5  person  that  (directly  or  indirectly)  owns  or  controls, 

6  is  owned  or  controlled  by,  or  is  under  common  own- 

7  ership  or  control  with,  another  person.  For  purposes 

8  of  this  paragraph,  to  owti  refers  to  owning  an  equity 

9  interest  (or  the  equivalent  thereof)  of  more  than  50 

10  percent. 

11  (2)  Alarm  monitoring  SER^^CE. — The  term 

12  "alarm    monitoring   service"    means   a   service   that 

13  uses  a  device  located  at  a  residence,  place  of  busi- 

14  ness,  or  other  fixed  premises — 

15  (A)  to  receive  signals  from  other  devices  lo- 

16  cated  at  or  about  such  premises  regarding  a 

17  possible  threat  at  such  premises  to  life,  safety, 

18  or    property,    from    burglar}',    fire,    vandalism, 

19  bodily  injur}',  or  other  emergency,  and 

20  (B)   to   transmit  a  signal   regarding  such 

21  threat  by  means  of  transmission  facilities  of  a 

22  Bell  operating  company  or  one  of  its  affiliates 

23  to  a  remote  monitoring  center  to  alert  a  person 

24  at  such  center  of  the  need  to  inform  the  cus- 

25  tomer  or  another  person  or  police,  fire,  rescue, 
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1  security,    or    public    safety   personnel    of   such 

2  threat, 

3  but  does  not  include  a  service  that  uses  a  medical 

4  monitoring  device  attached  to  an  individual  for  the 

5  automatic  surveillance  of  an  ongoing  medical  condi- 

6  tion. 

7  (3)    Antitrust    laws. — The    term    "antitrust 

8  laws"  has  the  meaning  given  it  in  subsection  (a)  of 

9  the   first   section   of  the   Clayton   Act   (15    U.S.C. 

10  12(a)),  except  that  such  term  includes  the  Act  of 

11  June   19,   1936   (49   Stat.   1526;   15   U.S.C.    13   et 

12  seq.),   commonly   knowTi   as   the   Robinson   Patman 

13  Act,  and  section  5  of  the  Federal  Trade  Commission 

14  Act  (15  U.S.C.  45)  to  the  extent  that  such  section 

15  5  applies  to  unfair  methods  of  competition. 

16  (4)  Audio  progra^mming. — The  term  "audio 

17  programming"  means  programming  provided  by,  or 

18  generally   considered    comparable    to    programming 

19  provided  by,  a  radio  broadcast  station. 

20  (5)    Bell    operating    compact. — The    term 

21  "Bell  operating  company"  means — 

22  (A)   Bell  Telephone  Company  of  Nevada, 

23  Illinois  Bell  Telephone  Company,  Indiana  Bell 

24  Telephone    Company,    Incorporated,    Michigan 

25  Bell  Telephone  Company,   New  England  Tele- 
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1  phone   and   Telegraph   Company,    New   Jersey 

2  Bell  Telephone  Company,  New  York  Telephone 

3  Company,    U    S   West   Communications   Com- 

4  pany,  South  Central  Bell  Telephone  Company, 

5  Southern  Bell  Telephone  and  Telegraph  Com- 

6  pany,   Southwestern  Bell  Telephone  Company, 

7  The  Bell  Telephone  Company  of  Pennsylvania, 

8  The  Chesapeake  and  Potomac  Telephone  Com- 

9  pany.  The  Chesapeake  and  Potomac  Telephone 

10  Company  of  Maryland,   The   Chesapeake   and 

1 1  Potomac  Telephone  Company  of  Virginia,  The 

12  Chesapeake  and  Potomac  Telephone  Company 

13  of  West   Virginia,   The   Diamond   State   Tele- 

14  phone    Company,    The    Ohio    Bell    Telephone 

15  Company,  The  Pacific  Telephone  and  Telegraph 

16  Company,  or  Wisconsin  Telephone  Company, 

17  (B)  any  successor  or  assign  of  any  such 

18  company,  or 

19  (C)  any  affiliate  of  any  person  described  in 

20  subparagraph  (A)  or  (B). 

21  (6)  Cable  system. — The  term  '  cable  system" 

22  has  the  same  meaning  as  such  term  has  in  section 

23  602(7)   of  the   Communications  Act   of  1934   (47 

24  U.S.C.  522(7)). 
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1  (7)    Carrier. — The    term    "carrier"    has   the 

2  same  meaning  as  such  term  has  in  section  3  of  the 

3  Communications  Act  of  1934  (47  U.S.C.  153). 

4  (8)  Commercial  mobile  ser\ices. — The  term 

5  "commercial  mobile  services"  has  the  same  meaning 

6  as  such  term  has  in  section  332(d)  of  the  Commu- 

7  nications  Act  of  1934  (47  U.S.C.  332(d)). 

8  (9)    Customer   premises   equipment. — The 

9  term  "customer  premises  equipment"  means  equip- 

10  ment  employed  on  the  premises  of  a  person  (other 

11  than  a  carrier)  to  originate,  route,  or  terminate  tele- 

12  communications,   and   includes  software  integral  to 

13  such  equipment. 

14  (10)  Exchange  access. — The  term  "exchange 

15  access"   means  exchange  services  provided  for  the 

16  purpose  of  originating  or  terminating  interexchange 

17  telecommunications. 

18  (11)  Exchange  area. — The  term  "exchange 

19  area"   means  a  contiguous  geographic  area  estab- 

20  lished  by  a  Bell  operating  company  such  that  no  ex- 

21  change  area  includes  points  within  more  than  1  met- 

22  ropolitan  statistical  area,  consolidated  metropolitan 

23  statistical  area,  or  State,  except  as  expressly  per- 

24  mitted  under  the  Modification  of  Final  Judgment 

25  before  the  date  of  the  enactment  of  this  Act. 
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1  (12)    Exchange    service. — The    term    "ex- 

2  change  service"  means  a  telecommunications  service 

3  provided  within  an  exchange  area. 

4  (13)    Information. — Except    as    provided    in 

5  paragraph    (17),    the    term    "information"    means 

6  knowledge  or  intelligence  represented  by  any  form  of 

7  writing,   signs,    signals,   pictures,    sounds,   or  other 

8  symbols. 

9  (14)  Interexchange         telecommuni- 

10  cations. — The    term    "interexchange   telecommuni- 

11  cations"  means  telecommunications  between  a  point 

12  located  in  an  exchange  area  and  a  point  located  out- 

13  side  such  exchange  area. 

14  (15)    Manufacture. — The    term    "manufac- 

15  ture"  has  the  meaning  given  such  term  under  the 

16  Modification  of  Final  Judgment. 

17  (16)   Modification  of  final  judgment. — 

18  The  term  "Modification  of  Final  Judgment"  means 

19  the  order  entered  August  24,  1982,  in  the  antitrust 

20  action  styled  United  States  v.  Western  Electric,  Civil 

21  Action  No.  82-0192,  in  the  United  States  District 

22  Court  for  the  District  of  Columbia,  and  includes  any 

23  judgment  or  order  with  respect  to  such  action  en- 

24  tered  on  or  after  August  24,  1982. 
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1  (17)    Other    programming    services. — The 

2  term  "other  programming  services"  means  informa- 

3  tion  (other  than  audio  programming  or  video  pro- 

4  gramming)  that  the  person  who  offers  a  video  pro- 

5  gramming  service  makes  available  to  all  subscribers 

6  generally.  For  purposes  of  the  preceding  sentence, 

7  the  terms  "information"  and  "makes  available  to  all 

8  subscribers  generally"  have  the  same  meaning  such 

9  terms  have  under  section  602(13)  of  the  Commu- 

10  nications  Act  of  1934  (47  U.S.C.  522(13)). 

11  (18)    Person. — The    term    "person"    has    the 

12  meaning  given  such  term  in  subsection  (a)  of  the 

13  first  section  of  the  Clayton  Act  (15  U.S.C.  12(a)). 

14  (19)  State.— The  term  "State"  means  any  of 

15  the   several   States,   the   District  of  Columbia,   the 

16  Commonwealth  of  Puerto  Rico,  the  Commonwealth 

17  of  the    Northern   Mariana   Islands,   the   Federated 

18  States  of  Micronesia,  the  Republic  of  the  Marshall 

19  Islands,  Palau,  or  any  territoiy  or  possession  of  the 

20  United  States. 

21  (20)  Telecommunications. — The  term  "tele- 

22  communications"  means  the  transmission  of  infor- 

23  mation  between  points  by  electromagnetic  means. 

24  (21)  Telecommunications  equipment. — The 

25  term  "telecommunications  equipment"  means  equip- 
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1  ment,  other  than  customer  premises  equipment,  used 

2  by  a  carrier  to  provide  a  telecommunications  service, 

3  and  includes  software  integral  to  such  equipment. 

4  (22)     Telecommunications     se^ice. — The 

5  term  "telecommunications  service"  means  the  offer- 

6  ing  for   hire   of  transmission   facilities   or   of  tele- 

7  communications  by  means  of  such  facilities. 

8  (23)    Transmission    facilities. — The    term 

9  "transmission  facilities"  means  equipment  (including 

10  wire,    cable,    microwave,    satellite,    and   fiber-optics) 

1 1  that  transmits  information  by  electromagnetic  means 

12  or  that  directly  supports  such  transmission,  but  does 

13  not  include  customer  premises  equipment. 

14  (24)  Video  progra.mming. — The  term  "video 

15  programming"  has  the  same  meaning  as  such  term 

16  has  in  section  602(19)  of  the  Communications  Act 

17  of  1934  (47  U.S.C.  522(19)). 

1 8  SEC.  6.  RELATIONSHIP  TO  OTHER  LAWS. 

19  (a)  Modification  of  Final  Judgment. — This  Act 

20  shall  supersede  only  the  following  sections  of  the  Modifica- 

21  tion  of  Final  Judgment: 

22  (1)  Section  11(C)  of  the  Modification  of  Final 

23  Judgment,   relating  to  deadline  for  procedures  for 

24  equal  access  compliance. 
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1  (2)  Section  11(D)  of  the  Modification  of  Final 

2  Judgment,  relating  to  line  of  business  restrictions. 

3  (3)  Section  VIII (A)  of  the  Modification  of  Final 

4  Judgment,  relating  to  manufacturing  restrictions. 

5  (4)  Section  VIII(C)  of  the  Modification  of  Final 

6  Judgment,  relating  to  standard  for  entry  into  the 

7  interexchange  market. 

8  (5)  Section  VIII(D)  of  the  Modification  of  Final 

9  Judgment,  relating  to  prohibition  on  entry  into  elec- 

10  tronic  publishing. 

11  (6)    Section    VIII(H)    of   the    Modification    of 

12  Final  Judgment,  relating  to  debt  ratios  at  the  time 

13  of  transfer. 

14  (7)  Section  VIII(J)  of  the  Modification  of  Final 

15  Judgment,  relating  to  prohibition  on  implementation 

16  of  the  plan  of  reorganization  before  court  approval. 

17  (b)   Application  to   Other  Action. — This  Act 

18  shall  supersede  the  final  judgment  entered  December  21, 

19  1984  and  as  restated  January  11,   1985,  in  the  action 

20  styled  United  States  v.  GTE  Corp.,  Civil  Action  No.  83- 

21  1298,  in  the  United  States  District  Court  for  the  District 

22  of  Columbia,  and  such  final  judgment  shall  not  be  en- 

23  forced  with  respect  to  conduct  occurring  after  the  date  of 

24  the  enactment  of  this  Act. 
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1  (c)  Antitrust  Laws. — Nothing  in  this  Act  shall  be 

2  construed  to  modify,  impair,  or  supersede  the  applicability 

3  of  any  of  the  antitrust  laws. 

4  (d)  Federal,  State,  and  Local  Law. — (1)  Except 

5  as  provided  in  paragraph  (2),  this  Act  shall  not  be  con- 

6  strued  to  modify,  impair,  or  supersede  Federal,  State,  or 

7  local  law  unless  expressly  so  provided  in  this  Act. 

8  (2)  This  Act  shall  supersede  State  and  local  law  to 

9  the  extent  that  such  law  would  impair  or  prevent  the  oper- 
10    ation  or  purposes  of  this  Act. 

O 
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Mr.  Hyde.  The  Chair  recognizes  the  distinguished  ranking  mem- 
ber from  Michigan,  Mr.  Conyers. 

Mr.  Conyers.  Thank  you,  Mr.  Chairman.  I,  too,  have  some  com- 
ments to  make  this  morning  and  I  recognize  that  this  is  one  of  the 
more  serious  and  important  measures  that  our  committee  will  take 
up.  And  in  some  ways,  it  marks  a  return  to  normalcy  in  the  House 
Judiciary  Committee,  hopefully.  The  Contract  period  is  up  and  the 
regular,  thoughtful  legislative  process  should  resume. 

And  so,  these  hearings  are  critical  in  terms  of  antitrust  and  tele- 
communications reform.  No  issue  we  are  facing  in  this  Congress  is 
more  important  than  telecommunications,  which  represents  a  full 
15  percent  of  our  Nation's  gross  domestic  product.  That  is  as  big 
as  health  care,  and  like  health  care,  telecommunications  reform 
will  touch  every  one  of  our  citizens  from  one  end  of  this  country 
to  the  other. 

In  my  view,  today's  hearings  presents  the  committee  with  at 
least  two  important  issues:  the  first  is  whether  the  Justice  Depart- 
ment should  have  a  role  in  reviewing  Bell  entry  into  long  distance 
and  manufacturing;  and  the  second  concerns  the  entry  test  that 
should  be  applied  in  reviewing  such  entry. 

The  answer  to  the  first  question  is  clear-cut.  In  an  industry  born 
in,  and  which  continues  to  be  characterized  by  monopoly,  it  is  abso- 
lutely fundamentally  essential  that  the  Antitrust  Division  and  Jus- 
tice plays  a  key  review  role. 

And  over  the  years,  the  Justice  Department  has  found  it  nec- 
essary to  prosecute  three  massive  antitrust  lawsuits  against  the 
Bell  system.  In  1913,  1949,  and  again  in  1974,  and  the  third  began 
during  the  Gerald  Ford  administration,  settled  during  the  Reagan 
administration,  and  culminated  in  the  landmark  Modification  of 
Final  Judgment  which  has  led  to  a  virtual  explosion  in  innovation 
in  the  long-distance  and  manufacturing  markets. 

I  also  want  to  point  out  that  another  committee  of  the  Congress 
would  have  no  or  little  role  in  for  the  Antitrust  Division,  even 
though  fundamentally  this  is  an  antitrust  issue.  That  would  be 
greatly  unfortunate.  It  would  be  very  unfortunate  for  the  commit- 
tee to  allow  this  to  happen. 

The  answer  to  the  second  major  question,  the  appropriate  entry 
test  to  be  applied  by  the  Justice  Department  is  more  complex.  The 
bill  before  us  would  have  the  Department  of  Justice  apply  an  ex- 
tremely weak  Sherman-like  entry  test.  And  under  the  bill,  the  De- 
partment could  only  prevent  a  Bell  monopoly  from  entering  long 
distance  or  manufacturing  if  it  could  prove  there  is  a  dangerous 
probability  it  could  achieve  monopoly  power.  Further,  the  burden 
of  proof  is  on  the  Justice  Department  and  raises  it  to  the  highest 
possible  level  in  the  civil  area;  clear  and  convincing  evidence. 

Under  this  test,  it  does  not  take  a  scientist  at  Bell  to  figure  out 
that  you  could  enter  the  manufacturing  line  of  business,  even  if  it 
is  clear  this  they  would  abuse  their  local  monopoly  to  increase  their 
market  share  from  zero  to  nearly  50  percent,  far  more  than  any  of 
today's  competitors.  And  in  long  distance,  even  if  it  could  be  shown 
a  Bell  would  use  its  power  to  monopolize  the  long-distance  market, 
that  is,  obtain  a  100-percent  market  share,  the  Department  could 
not  prevent  entry  where  it  could  prove  this  eventuality  by  a  pre- 
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ponderance  of  evidence  rather  than  the  almost  criminal  require- 
ment of  clear  and  convincing  evidence. 

It  is  not  difficult  to  envision  that  the  application  of  such  a  lax 
standard  could  stifle  innovation,  wipe  out  hundreds  of  thousands  of 
jobs  and  cost  our  economy  tens  of  billions  of  dollars  in  excess  mo- 
nopoly profits.  And  under  this  test,  it  would  be  tough  for  the  Jus- 
tice Department  to  prevent  GM  and  Ford  from  merging  or  prevent- 
ing IBM  from  acquiring  Microsoft.  It  is  too  low,  and  as  a  result  I 
am  hopeful  that  this  committee  can  develop  an  entry  test  which 
will  balance  the  entrance  of  new  competitors  and  fair  competition 
of  technology  and  of  jobs  of  Bell  and  their  customers. 

This  committee  has  historically  worked  together  on  a  bipartisan 
basis  to  ensure  the  telephone  monopolists  were  subject  to  reason- 
able antitrust  rules.  In  1980,  when  AT&T  sought  legislation  to  pre- 
empt the  Justice  Department  Divestiture  Act,  this  Judiciary  Com- 
mittee actively  and  successfully  opposed  the  measure.  And  the  last 
Congress,  when  the  time  came  to  move  beyond  MFJ,  this  commit- 
tee again  took  the  lead  in  reporting  bipartisan  legislation  which 
overwhelmingly  was  passed  by  the  House. 

And  so  I  publicly  express  my  strong  concern  regarding  the  proc- 
ess under  which  H.R.  1528  was  drafted. 

Despite  the  fact  that  I  have  repeatedly  held  myself  out  to  the 
chairman  as  wanting  to  work  on  a  bipartisan  basis  on  tele- 
communications reform,  and  for  that  matter,  everything  that  comes 
before  this  committee,  this  bill  was  put  in  the  hopper  without  even 
notice,  not  to  mention  prior  consultation  with  any  of  the  members 
or  this  ranking  member  on  the  Democratic  side.  And  I  think  we 
can  do  better  than  that. 

While  the  chairman  has  the  right  to  introduce  any  measure  he 
sees  fit  whenever  he  wants,  telecommunications  is  one  of  the  most 
vital  issues  facing  our  committee  and  in  dealing  with  many  issues 
that  we  will  address,  nothing  is  more  important  than  a  bipartisan 
approach,  especially  on  this  matter. 

There  happens  to  be  other  committees  waiting  out  there  that  are 
going  to  challenge  us.  We  have  the  Dingell-Brooks  bill  worked  out 
fast  year  after  many  years  of  negotiation. 

But  let's  try  to  move  forward  from  here  and  I  hope  that  this  com- 
mittee can  put  a  policy  above  politics  and  work  together  and  I  am 
looking  forward  to  hearing  and  particularly  to  welcome  the  Assist- 
ant Attorney  General  covering  antitrust,  i\nne  Bingaman,  who  has 
done  such  an  enormous  job  of  revitalizing  and  reinvigorating  the 
Antitrust  Division. 

And  I  believe  that  President  Clinton  and  the  Nation  are  extraor- 
dinarily well  served  by  her  work  as  antitrust  chief.  And  I  am  hope- 
ful that  the  committee  will  be  able  to  work  constructively  with  her 
on  telecommunications  as  well  as  the  other  competition  issues  we 
are  facing  today. 

Thank  you,  Mr.  Chairman.  That  concludes  my  remarks. 

Mr.  Hyde.  Thank  you,  Mr.  Conyers.  Very  briefly,  I  would  like  to 
respond  to  the  ranking  member's  admonitions  about  working  in  a 
bipartisan  fashion,  which  I  wholly  share. 

On  the  question  of  notice  and  cosponsorship,  I  would  remind  the 
gentleman  from  Michigan  that  he  already,  on  the  first  day  of  this 
Congress,  January  4,  joined  as  an  original  cosponsor  of  H.R.  411 
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along  with  Congressman  Dingell  and  Congressman  Ed  Markey. 
That  bill  is  essentially  the  same  telecommunications  bill  which 
passed  the  House  of  Representatives  last  year.  Among  other  things, 
it  would  require  the  continued  use  of  the  standard  from  the  MFJ, 
the  so-called  VIII(C)  test.  I  was  never  called  and  asked  to  cosponsor 
that  bill. 

On  a  similar  note  in  the  last  Congress,  then-Chairman  Jack 
Brooks  and  Commerce  Chairman  John  Dingell  negotiated  behind 
closed  doors  on  the  telecommunications  issue  for  most  of  1993. 
They  did  so  solely  through  two  staff  people.  No  Republican  mem- 
bers or  staff  were  privileged  to  attend  those  meetings  or  to  know 
the  substance  of  those  negotiations.  Then  on  Novernber  22,  1993, 
they  introduced  H.R.  3626  all  by  themselves.  The  then-ranking 
member  of  the  Republican  Party,  Ham  Fish,  was  not  asked  to  co- 
sponsor  at  that  time.  He  got  to  read  the  bill  after  it  was  reintro- 
duced just  like  everyone  else. 

Now,  I  intend  to  work  with  the  gentleman  from  Michigan,  but 
since  he  has  already  introduced  his  own  bill  on  the  subject,  taking 
quite  a  different  approach,  his  possible  cosponsorship  of  my  bill 
wasn't  a  prospect.  If  he  has  changed  his  mind,  which  I  doubt,  I  wel- 
come his  support.  But  let  us  not  seek  a  standard  of  bipartisanship 
under  me  that  the  gentleman  has  been  unwilling  to  abide  by  him- 
self. 

Mr.  CoNYERS.  I  quite  agree.  If  I  might  accept  the  admonition 
that  you  returned  to  me.  Could  you  remember,  please,  that  I  was 
not  a  primary  cosponsor  on  the  bill  that  was  introduced  on  the  first 
day. 

Secondly,  I  am  perfectly  aware — I  was  not  a  major  cosponsor.  I 
was  invited  to  go  on  the  bill. 

The  second  thing,  I  should  carry  the  burden  of  Dingell  and 
Brooks  not  negotiating  with  you.  I  carry  all  the  wrongs  of  the 
Democratic  majority  through  the  last  40  years.  I  had  no  idea.  They 
didn't  discuss  it  with  me  either,  I  want  you  to  know. 

And  finally,  the  bill  that  you  objected — that  you  think  I  was  a 
primary  cosponsor  on  was  the  same  bill  that  you  and  I  both  voted 
for  in  tne  last  Congress, 

Mr.  Berman.  Will  the  gentleman  yield? 

Mr.  Hyde.  Lest  there  be  any  misunderstanding,  I  would  welcome 
Mr.  Conyers  as  cosponsor  on  H.R.  1528. 

Mr.  Berman.  Would  the  chairman  yield? 

Mr.  Hyde.  With — yes,  I  yield  to  the  gentleman  from  California. 

Mr.  Berman.  Just  to  simply  point  out  that  I  think  the  gentleman 
is  wrong  to  some  extent,  because  on  a  bipartisan  basis.  Democrats 
and  Republicans  on  the  Judiciary  Committee  were  not  informed  or 
involved  in  the  process  of  telecommunications  legislation  in  the  last 
several  years. 

Mr.  Hyde.  Well,  it  is  a  new  day  and  we  will  try  to  keep  every- 
body informed. 

All  right.  To  the  other  gentlemen  and  ladies  on  our  committee, 
if  you  have  opening  statements,  by  unanimous  consent  you  may 
suomit  them  for  the  record  and  I  appreciate  your  forgoing  deliver- 
ing them  in  the  interest  of  time. 

Our  first  witness  is  the  Honorable  Anne  K.  Bingaman,  the  As- 
sistant Attorney  General  in  charge  of  the  Antitrust  Division  at  the 
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Department  of  Justice.  Ms.  Bingaman  has  been  head  of  the  Anti- 
trust Division  since  1993.  She  is  a  graduate  of  Stanford  University 
Law  School,  and  prior  to  coming  to  the  Justice  Department  had  a 
distinguished  career  in  private  law  practice. 

Additionally,  she  has  been  a  professor  at  University  of  New  Mex- 
ico Law  School  and  served  in  the  New  Mexico  Attorney  General's 
Office. 

Ms.  Bingaman,  welcome  to  the  Judiciary  Committee.  Your  state- 
ment will  be  made  a  part  of  the  record,  and  I  respectfully  request 
that  you  confine  your  oral  testimony  to  5  minutes,  if  possible. 

STATEMENT  OF  ANNE  K.  BINGAMAN,  ASSISTANT  ATTORNEY 
GENERAL,  ANTITRUST  DIVISION,  DEPARTMENT  OF  JUSTICE 

Ms.  Bingaman.  Thank  you  very,  very  much,  Mr.  Chairman,  Con- 
gressman Conyers.  Things  started  on  an  appropriate  note,  because 
telecommunications,  of  all  subjects  in  our  panoply  of  contentious  is- 
sues, has  historically  been  bipartisan  and  nonpartisan.  It  has  a 
proud  tradition  of  that. 

The  Justice  Department's  role  similarly  has  been  nonpartisan 
and  bipartisan.  And  let  me  recount  very  briefly,  because  history  is 
important  here.  The  Justice  Department's  recent  involvement  in 
telecommunications  started  in  the  mid-1960's  in  the  Johnson  ad- 
ministration after  two  previous  lawsuits  against  AT&T.  People  in 
the  Justice  Department  said,  why  should  a  black  telephone  with  a 
rotary  dial  be  sold  only  by  AT&T?  Why  does  that  make  sense?  Any- 
one can  make  a  telephone.  And  they  filed  comments  with  the  FCC 
seeking  the  right  of  competitors  to  make  competing  equipment  to 
hook  up  to  the  old  Bell  system,  the  monopoly. 

That  went  on.  The  FCC  agreed  with  it.  The  Bell  svstem  found 
a  way  around  that.  They  came  up  with  something  called  a  protec- 
tive coupling  apparatus.  PCA  tariffs  were  filed  all  over  the  country 
in  50  States  saying,  OK,  you  may  be  able  to  make  a  competing  tele- 
phone, but  you  have  to  hook  it  up  through  this  little  device  which 
only  we  have  and  which  costs  a  lot  of  money,  by  the  way,  which 
kept  competitors  out  of  this  market.  At  the  same  time,  you  had 
MCI,  an  upstart,  fledgling  company  trying  to  hook  into  what  are 
today  the  347  Bell  networks,  then  part  of  the  old  Bell  system,  part 
of  AT&T. 

AT&T  also  had  the  competing  long-distance  market  and  they 
didn't  want  to  let  MCI  hook  in.  They  discriminated  against  them. 
They  found  ways  to  harm  their  business.  They  put  static  on  the 
line.  They  did  all  sorts  of  things. 

Finally,  in  1974,  in  the  Ford  administration,  after  an  investiga- 
tion that  started  in  the  Nixon  administration,  the  Ford  administra- 
tion filed  the  historic  lawsuit  in  1974  to  break  up  AT&T  saying 
there  is  no  way  that  AT&T  can  compete  in  these  competitive  adja- 
cent markets,  manufacturing  and  long  distance,  while  it  also  has 
this  bottleneck,  this  monopoly,  here  at  the  center,  the  heart  of  its 
business. 

Eight  years  ensued  of  hard-fought  litigation  prosecuted  vigor- 
ously by  the  Carter  administration.  In  1982,  my  former  professor 
in  law  school,  a  man  I  am  proud  to  claim  as  a  friend  and  a  mentor, 
and  I  mean  that  so  sincerely,  Bill  Baxter,  was  in  this  job  as  Assist- 
ant Attorney  General  for  Antitrust,  and  he  drove  the  historic, 
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tough,  terrific  settlement  in  AT&T  which  broke  up  these  monopoly 
companies  which  are  now  the  seven  regional  Bell  operating  compa- 
nies fi*om  AT&T.  Just  simply  split  them  apart.  AT&T  had  long  dis- 
tance and  manufacturing,  had  no  part  of  the  local  bottleneck. 

We  have  seen  what  happened  from  that  vision.  The  vision  start- 
ed in  1974  with  the  original  suit  and  culminated  brilliantly  with 
the  breakup  in  1982.  Long-distance  prices  have  fallen  almost  70 
percent.  Manufacturing  is  vibrant  with  a  competitive  manufactur- 
ing market.  Faxes,  modums,  telephones,  fiber  optic  cable  coast  to 
coast,  and  we  have  seen  what  competition  can  do. 

What  we  are  embarking  on  now  as  a  nation  is  the  last  step  to- 
ward competition;  how  to  let  the  Bell  companies  into  these  two  ad- 
jacent markets,  the  manufacturing  and  long  distance.  The  last  two 
they  are  barred  from,  and  still  protect  competition  in  those  mar- 
kets. 

What  we  have  come  to  as  a  nation  is  to  open  up  the  local  monop- 
oly and  to  allow  them  in  if  they  open  up.  And  the  chairman's  rec- 
ognition of  the  importance  of  a  role  for  the  Department  of  Justice 
in  this  historic  last  phase  of  injecting  competition  into  tele- 
communications is  vital  and  we  appreciate  the  chairman's  bill  in 
this  regard. 

We  believe  the  standard  set  forth  in  the  bill  is  one  that  would 
be  very  difficult,  if  not  impossible,  to  meet  because  it  requires  an 
extraordinarily  high  burden  on  the  Justice  Department,  clear  and 
convincing  evidence.  It  requires  that  we  prove  a  dangerous  prob- 
ability of  monopolization  in  this  second  market,  and  the  evidence 
would  have  been  accumulated  yet,  and  it  requires  that  the  Justice 
Department  bear  the  burden  of  proof. 

We  think  in  each  of  those  respects,  the  bill  needs  to  be  worked 
on  because  we  need  to  be  realistic  about  this.  This  is  a  tremen- 
dously complex  and  complicated  business.  Computers  are  at  the 
heart  of  it;  computer  software.  There  is  tremendous  control  of  the 
local  monopolies  still  by  the  Bell  operating  companies. 

Mr.  Chairman,  this  is  not  a  simple  matter.  The  Justice  Depart- 
ment needs  to  be  involved.  It  needs  to  be  involved  under  an  appro- 
priate standard  which  will,  in  fact,  protect  competition  and  con- 
sumers. And  we  look  forward  to  working  with  the  committee  and 
with  the  chairman  to  develop  that  standard. 

We  are  very  grateful,  Mr.  Chairman,  for  your  leadership  in  rec- 
ognizing the  importance  of  a  role  for  the  Department  of  Justice,  be- 
cause historically  it  is  a  fact,  as  the  chairman  recognizes,  it  is  the 
Department  of  Justice  which  through  its  actions  over  this  period  I 
have  recounted  briefly  has  created  the  most  thriving,  competitive 
telecommunications  market  in  the  world.  It  is  a  testament  to  the 
American  belief  in  competition  and  success  of  the  model  we  have 
set  up  as  a  nation. 

So,  with  that,  Mr.  Chairman,  I  would  be  most  pleased  to  answer 
any  questions. 

[The  prepared  statement  of  Ms.  Bingaman  follows:] 

Prepared  Statement  of  Anne  K.  Bingaman,  Assistant  Attorney  General, 
Antitrust  Division,  Department  of  Justice 

It  is  a  great  honor  to  testify  before  this  committee  concerning  the  role  of  the  De- 
partment of  Justice  in  promoting  greater  telecommunications  competition.  I  am 
grateful  to  you,  Chairman  Hyde,  and  to  Congressman  Conyers  and  this  committee 
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for  holding  this  hearing  and  for  exercising  leadership  in  this  vital  area  of  our  econ- 
omy and  competition  policy,  and  to  you  and  Congressman  Conyers  for  introducing 
telecommunications  reform  legislation  that  provides  a  decisionmaking  role  for  the 
Department  of  Justice  in  connection  with  allowing  the  Bell  Operating  L)ompanies  to 
enter  the  long  distance  and  manufacturing  markets. 

Our  fundamental  vision  for  the  telecommunications  future  is  simole  to  state,  but 
breathtaking  in  its  implications:  Every  company  will  be  permittea  to  compete  in 
every  market  for  every  customer.  We  want  that  day  to  come  as  soon  as  possible, 
because  increased  competition  in  telecommunications  will  benefit  consumers,  spur 
economic  growth  and  innovation,  promote  private  sector  investment  in  an  advanced 
telecommunications  infrastructure  and  create  jobs.  We  would  be  naive,  however,  if 
we  expected  an  uncomplicated  transition  from  the  regulated  monopolies  that  charac- 
terize many  segments  of  the  teleconrmiunications  industry  to  fully  competitive  mar- 
kets. 

Vice-President  Gore  put  it  best  at  the  Federal-State-Local  Telecommunications 
Summit  held  earlier  this  year:  "Competition  is  always  better  than  monopoly.  But 
monopoly  power  must  never  be  confused  with  competition.  Two  enemies  oi  competi- 
tion are  monopoly  power  and  unwise  government  regulation.  We  must  remember, 
after  all,  that  the  goal  we  seek  is  real  competition.  Not  the  illusion  of  competition; 
not  the  distant  prospect  of  competition." 

There  is  today,  we  believe,  a  broad,  bipartisan  consensus  in  favor  of  moving  tele- 
communications policy  out  of  the  courts  and  into  the  statute  books  so  that  Congress, 
representing  the  public,  can  craft  the  kind  of  comprehensive  framework  for  competi- 
tive telecommunications  that  the  nation  deserves.  The  key  test  for  any  telecommuni- 
cations reform  measure  is  whether  it  helps  the  American  people.  To  meet  this  test, 
it  must  be  effective  in  opening  all  telecommunications  markets  to  competition,  in- 
cluding— first  and  foremost — currently  monopolized  markets.  And  it  must  ensure 
that  monopolists  cannot  harm  consumers  and  competition  in  the  transition  to  com- 
petitive— and  then  deregulated — markets. 

If  we  unleash  monopolists  rather  than  achieve  real  competition,  American  con- 
sumers and  businesses  will  pay  higher  prices  and  have  less  choice.  We  would  have 
less  innovation  and  lower  quality.  We  could  lose  our  position  of  international  leader- 
ship in  telecommunications,  and  American  businesses  could  lose  a  competitive  edge. 
Real  competition  enables — and  must  precede — real  deregulation. 

The  Administration  shares  your  belief  that  an  essential  element  to  protecting  and 
promoting  competition  is  conditioning  Bell  Company  entry  into  long  distance  and 
equipment  manufacturing  on  a  Department  of  Justice  assessment  of  actual  market- 
place facts  to  ensure  that  such  entry  will  not  unravel  a  decade  of  progress  in  open- 
ing the  long  distance  and  telecommunications  equipment  markets  to  competition. 
Your  new  bill,  Mr.  Chairman,  H.R.  1528,  represents  a  valuable  and  important  con- 
tribution to  the  ongoing  discussion  about  telecommunications  reform.  It  endorses 
the  sound  policy  of  requiring  DOJ  approval  of  Bell  Company  entry  into  long  distance 
and  equipment  manufacturing.  It  also  places  a  strict  time  limit  on  DOJ  review.  This 
approach  was  a  critical  aspect  of  legislation  that  enjoyed  broad  bipartisan  support 
last  year  in  this  committee  as  well  as  the  House  Commerce  Committee  and  that 
passed  the  entire  House  with  more  than  420  votes.  It  also  received  strong  bipartisan 
support  last  year  from  the  Senate  Commerce  Committee. 

I  would  like  to  devote  the  balance  of  my  testimony  to  discussing  why  a  DOJ  deci- 
sionmaking role  is  essential  to  ensuring  that  telecommunications  reform  results  in 
real  competition,  instead  of  unregulated  monopoly. 

The  History  of  the  Bell  System  Decree 

It  is  appropriate  to  begin  with  some  history,  because  the  competition  that  we  have 
today  in  long  distance  and  equipment  manufacturing  is  a  relatively  recent  phenome- 
non, made  possible  by  DOJ's  landmark  antitrust  case  against  the  Bell  System.  That 
case,  as  you  know,  was  a  completely  nonpartisan  undertaking.  It  began  with  an  in- 
vestigation that  was  initiated  in  1969  during  the  Nixon  Administration,  accelerated 
with  the  filing  of  the  case  in  1974  in  the  Ford  Administration  and  was  pursued  vig- 
orously through  the  Carter  and  Reagan  Administrations  until  it  was  settled  in  1982 
by  my  former  law  professor,  William  Baxter,  President  Reagan's  Assistant  Attorney 
General  for  Antitrust.  That  historic  settlement  resulted  in  the  entry  of  the  Modifica- 
tion of  Final  Judgment  (or  MFJ),  which  dismantled  the  Bell  System's  vertically  inte- 
grated telephone  monopoly. 

The  seven  Regional  Bell  Operating  Companies  (Bell  Companies)  were  created  by 
the  MFJ  and  each  has  a  monopoly  over  local  telephone  service  in  its  respective  re- 
gion. The  MFJ  restricts  the  Bell  Companies  from  entering  the  long  distance  and 
equipment  manufacturing  markets.  These  line-of-business  restrictions  grew  out  of 
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the  central  issue  in  the  case:  the  ability  of  the  local  monopoly  to  impede  competition 
in  those  other  markets. 

Before  it  was  broken  up,  the  Bell  System  used  its  control  over  local  telephone 
service  to  maintain  monopolies  in  long  distance  and  equipment  manufacturing.  See 
United  States  v.  AT&T,  552  F.  Supp.  131,  162  (D.D.C.  1982),  afiTd  sub  nom.,  Mary- 
land V.  United  States,  486  U.S.  1001  (1983).  Long  after  competition  in  long  distance 
service  and  communications  equipment  became  technologically  and  economically 
feasible,  the  Bell  System  abused  its  control  of  the  local  bottleneck  to  frustrate 
consumer  choice  and  actual  competition. 

As  Judge  Harold  Greene,  who  presided  over  the  eleven  month  trial  of  the  case 
and  who  continues  to  administer  the  terms  of  the  MFJ,  has  explained,  it  was  control 
of  local  exchange  service 

that  gave  the  Bell  System  its  power  over  the  competition.  That  control 
enabled  the  System  to  foreclose  or  impede  interconnection  to  its  network  of 
lines  of  its  long  distance  competitors  and  of  equipment  produced  by  its 
manufacturing  rivals.  It  also  made  possible  the  subsidization  of  one  activity 
with  the  profits  achieved  in  another. 

United  States  v.  Western  Elec.  Co..  673  F.  Supp.  525,  536  (D.D.C.  1987),  afrd  in 
relevant  part,  900  F.2d  283  (1990).  In  other  words,  control  of  the  regulated  local  mo- 
nopoly bottleneck  gave  the  Bell  System  the  incentive  and  the  ability  to  discriminate 
against  competitors  in  other  markets  in  the  terms,  price  and  quality  of  interconnec- 
tion with  the  local  network  and  to  shift  costs  from  unregulated  markets  to  the  regu- 
lated local  market,  where  they  were  passed  on  to  local  ratepayers. 

Until  the  success  of  the  Department's  suit,  regulation  and  litigation  had  not  been 
effective  in  breaking  through  that  local  bottleneck.  The  Bell  System  proved  itself 
adept  at  devising  new  ways  to  use  the  bottleneck  to  hurt  competition  in  other  mar- 
kets more  quickly  than  the  courts  and  regulatory  agencies  could  order  solutions. 
Among  other  things,  the  Bell  System  used  its  monopoly  profits  to  hire  legions  of 
lawyers  to  make  sure  that  any  proceeding  that  challenged  any  aspect  of  the  monop- 
oly was  bogged  down  in  endless  proceedings.  For  example,  the  struggle  to  allow  tele- 
phone customers  the  right  to  use  their  own  equipment  on  their  own  premises,  rath- 
er than  being  forced  to  purchase  that  equipment  from  the  Bell  System,  spanned  dec- 
ades— from  the  beginning  of  the  Hush-a-Phone  litigation  in  the  1940s  to  the  break- 
up of  the  Bell  System  in  1984,  which  finally  resulted  in  open  competition  in  cus- 
tomer premises  equipment.  See.  e.g..  United  States  v.  AT&T,  552  F.  Supp.  at  162- 
63  (discussing  a  portion  of  this  struggle — the  Bell  System's  use  of  "protective  con- 
necting arrangements"  to  discourage  the  use  of  competitors'  equipment). 

The  Benefits  of  Competition  After  the  MFJ 

The  MFJ  addressed  the  problem  of  the  local  monopoly  bottleneck  and  promoted 
competition  in  the  long  distance  and  equipment  manufacturing  markets  by  strictly 
separating  the  local  monopoly  from  those  markets.  Because  the  local  monopolies 
were  barred  from  competing  in  the  long  distance  and  equipment  manufacturing, 
they  had  significantly  less  incentive  to  impede  competition  in  those  markets.  Com- 
petition in  those  two  markets  subsequently  exploded.  The  result  has  been  dramati- 
cally lower  prices,  better  quality  and  more  choice  for  American  businesses  and  con- 
sumers. 

MCI,  Sprint  and  hundreds  of  smaller  carriers  vie  with  AT&T  to  provide  long  dis- 
tance service  to  businesses  and  residences.  The  New  York  Times  recently  reported 
that  in  1994  more  than  25  million  residential  customers  changed  long-distance  car- 
riers— spotlighting  the  MFJ's  incredible  success  in  bringing  real  choice  to  consum- 
ers. Residential  long  distance  rates  have  fallen  more  than  50  percent  since  the 
break-up  of  the  Bell  System.  The  United  States  now  has  four  fiber  optic  networks 
spanning  the  country,  another  by-product  of  competition.  Incidentally,  AT&T  lagged 
behind  its  competitors  in  building  a  fiber  optic  network — not  surprising  given  that 
monopolists  often  are  not  the  most  innovative  companies.  These  networks  make  pos- 
sible all  kinds  of  new  services  and  enhance  others,  including  the  Internet.  Similarly, 
businesses  and  consumers  enjoy  lower  prices,  more  choice  and  better  quality  in  com- 
munications equipment,  as  competition  has  eroded  AT&T's  power  in  that  market 
and  forced  it  to  compete  for  customers. 

Because  of  lower  prices  and  better  quality,  Americans  are  communicating  with 
each  other,  by  phone,  fax  and  computer,  more  than  ever  before.  We  are  closer  to 
each  other  and  in  better  touch  with  each  other,  for  business  and  pleasure,  because 
of  the  MFJ  and  its  benefits. 
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The  challenge  facing  the  Nation  today  is  to  move  forward  by  expanding  competi- 
tion without  losing  the  hard-won  benefits  in  the  markets  in  which  competition  has 
flourished  since  the  entry  of  the  MFJ. 

Allowing  the  Bell  Companies  Into  Long  Distance 

Section  VIII(C)  of  the  MFJ  provides  that  any  Bell  Company  may  obtain  a  waiver 
of  the  line-of-business  restriction  as  soon  as  it  can  show  that  there  is  no  substantial 
possibility  that  it  could  use  its  monopoly  power  to  impede  competition  in  the  market 
it  seeks  to  enter.  Judge  Greene  has  granted  over  250  such  waivers.  In  fact,  just  last 
week,  Judge  Greene  approved  a  waiver  request  made  by  all  the  Bell  Companies  and 
supported  oy  the  Department  that  will  allow  the  Bell  Companies  to  provide  long  dis- 
tance services  to  their  wireless  customers.  The  core  restrictions  on  the  Bell  Compa- 
nies' entry  into  long  distance  for  land  line  customers  and  into  equipment  manuiac- 
turing  remain,  however. 

Ideally,  we  would  like  to  remove  these  restrictions  and  allow  the  Bell  Companies 
to  be  able  to  enter  those  markets,  in  keeping  with  our  goal  of  a  future  in  which 
every  company  is  free  to  compete  in  every  market  for  every  custom.er.  The  trick,  of 
course,  is  to  ensure  that  removing  the  restrictions  does  not  result  in  the  re-creation 
of  the  old  Bell  System,  this  time  on  a  regional  rather  than  a  national  basis,  com- 
plete with  the  incentive  and  the  ability  to  impede  competition  in  the  long  distance 
and  manufacturing  markets.  Seven  separate  monopolies,  each  controlling  one  large 
region  of  the  United  States,  would  be  scant  improvement  for  the  cause  of  competi- 
tion over  a  single  national  monopoly. 

And  there  should  be  no  doubt  that  the  Bell  Companies'  bottleneck  still  exists. 
Customers  simply  have  no  choice  for  local  service.  In  fact,  in  the  vast  majority  of 
states,  it  is  illegal  for  would-be  competitors  to  offer  a  local  dial  tone.  To  be  sure, 
some  companies  have  made  in-roads  in  offering  alternative  means  of  access  to  long 
distance  carriers  for  certain  business  customers.  And  imaginable  technological  de- 
velopments may  eventually  provide  a  basis  for  widespread  competition  in  the  future. 
But  that  competition  is  not  here  yet. 

As  long  as  this  bottleneck  exists,  it  is  imperative  that  a  judgment  be  made — based 
on  market  facts — whether  Bell  Company  entry  presents  a  substantial  possibility  of 
impeding  competition  in  other  markets,  before  such  entry  occurs.  Such  a  judgment 
requires  expertise  in  markets  and  competition. 

The  Need  for  a  Department  of  Justice  Role 

The  responsibility  for  making  that  judgment  should  be  assigned  to  the  Depart- 
ment of  Justice.  DOJ  is  the  agency  with  competition  expertise,  the  agency  wnose 
unwavering  focus  is  on  the  protection  and  promotion  of  competition.  It  has  effec- 
tively enforced  the  antitrust  laws  in  the  telecommunications  industry  on  a  com- 
pletely nonpartisan  basis  throughout  this  century,  including,  of  course,  bringing  the 
suit  that  dismantled  the  old  Bell  System. 

This  focus  on  competition  is  fundamentally  different  than  the  technical,  regu- 
latory focus  of  the  FCC.  The  two  agencies  complement  each  other;  they  are  not  sub- 
stitutes. We  believe  that  it  is  important  that  the  FCC  apply  a  public  interest  test 
to  Bell  Company  applications  to  enter  long  distance  and  manufacturing.  But  such 
a  test  does  not  obviate  the  need  for  a  market-based  analysis  by  the  Department  of 
Justice. 

In  fact,  wasteful  duplication  will  arise  if  DOJ  does  not  have  a  direct  decisionmak- 
ing role,  because  requiring  the  FCC  to  filter  the  Department's  antitrust  analysis  on 
such  a  critical  issue  would  lead  the  FCC  to  duplicate  expertise  that  DOJ  already 
possesses  and  analysis  already  done  by  DOJ.  As  long  as  we  agree  that  competition 
must  be  our  guide,  the  most  efficient,  common-sense  approach  is  to  have  a  direct, 
decisionmaking  role  for  the  competition  agency. 

DOJ  has  supplemented  its  basic  expertise  in  markets  and  competition  with  spe- 
cific experience  and  expertise  in  telecommunications.  Over  the  past  decade,  it  has 
assisted  Judge  Greene  in  administering  the  MFJ — through  Republican  and  Demo- 
cratic Administrations  alike — by  reviewing  over  350  requests  for  waivers  under  Sec- 
tion VIII(C),  an  average  of  about  one  every  two  weeks.  Many  of  the  most  recent 
waiver  requests  have  involved  complex  issues  related  to  the  competitive  impact  of 
the  Bell  Companies'  provision  of  long  distance  services  or  equipment  manufacturing. 

In  addition  to  reviewing  requests  for  waivers,  the  Department  has  worked  dili- 
gently with  Bell  Companies  and  other  industry  participants  in  searching  for  ways 
to  remove  the  line-of-business  restrictions  consistent  with  protecting  competition  in 
markets  that  the  Bell  Companies  seek  to  enter.  Last  month,  the  Department  asked 
Judge  Greene  to  modify  the  MFJ  to  permit  a  limited  trial  of  inter  exchange  service 
by  Ameritech,  one  of  the  Bell  Companies,  in  two  LATAs  in  Ameritech's  service  area. 
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once  Ameritech  faces  actual  local  exchange  competition  and  there  are  substantial 
opportunities  for  additional  local  exchange  competition  in  those  cities. 

The  proposal  builds  on  the  idea  that  one  possible  basis  for  lifting  the  line-of-busi- 
ness  restnction  is  the  existence  of  local  competition.  It  already  has  had  an  effect 
in  promoting  competition,  as  last  Wednesday  AT&T  announced  its  plans  to  compete 
witn  Ameritech  in  providing  local  service  in  the  trial  area.  The  Department's  motion 
was  filed  along  witn  a  stipulation  bv  Ameritech  and  AT&T  that  tne  modification  is 
in  the  public  interest.  The  proposed  modification  represents  an  unprecedented  con- 
sensus of  industry  participants,  originating  from  a  proposal  by  a  Bell  Company  and 
now  supported  by  major  long  distance  competitors,  local  competitors,  state  regu- 
lators and  consumer  groups. 

The  proposed  modification  is  the  product  of  thousands  of  hours  of  stafl"  work  by 
the  Department  over  the  course  of  more  than  a  year,  including  several  rounds  of 
public  conunent,  as  well  as  intensive  discussions  with  Ameritecn,  state  regulators, 
potential  competitive  local  exchange  carriers,  long  distance  carriers  and  consumer 
groups.  During  that  process,  the  Department  deepened  its  already  extensive  exp>er- 
tise  in  telecommunications  competition  and  its  understanding  of  the  competitive  im- 
plications of  Bell  Company  entry  into  long  distance.  Last  week,  we  filed  our  brief 
in  support  of  the  motion,  and  we  hope  that  Judge  Greene  will  agree  with  us  that 
the  modification  is  in  the  public  interest. 

In  short,  the  Department's  experience  in  working  with  the  MFJ  uniquely  positions 
it  to  assess  what  is  actually  happening  in  the  market  and  whether  there  is  a  danger 
that  entry  by  the  Bell  Companies  could  impede  competition  in  other  markets. 

The  only  principled  basis  for  concern  about  a  DOJ  role  is  whether  it  will  inject 
unnecessary  delay  into  the  process  of  deregulation.  This  concern  is  utterly  misplaced 
with  regard  to  telecommunications  legislation,  as  any  DOJ  review  can  be  required 
to  be  completed  within  a  specified  period  after  filing  of  a  Bell  Company  applica- 
tion— as  it  is  by  your  bill,  Mr.  Chairman,  and  by  Congressman  Conyers'  bill.  Your 
bills  take  precisely  the  correct  approach.  DOJ  would  make  its  determination  by  a 
date  certain;  it  is  as  simple  as  that.  Congress  can  require  it,  and  that  is  what  these 
bills  do. 

The  idea  that  DOJ  review  would  cause  unnecessary  delay  to  Bell  Company  entry 
into  long  distance  is  a  smokescreen  that  obscures  the  truth:  DOJ  review  will  not 
slow  Bell  Company  entry  into  long  distance  unless  such  entry  would  be  harmful  to 
competition  and  thus  undesirable  for  American  consumers  and  businesses.  Entry 
will  be  permitted  as  quickly  as  possible  consistent  with  the  appropriate  entry  test 
established  by  Congress. 

No  consideration  of  this  question  is  complete,  however,  unless  it  also  considers  the 
long  term  savings  in  time  and  money  of  DOJ  review.  Bell  Company  entry  that  oc- 
curs without  assurances  that  the  entry  presents  no  substantial  possibility  of  imped- 
ing competition  in  long  distance  likely  will  result  in  the  proliferation  of  complex,  ex- 
pensive antitrust  and  other  suits  under  federal  and  state  law,  suits  that  will 
consume  resources  better  spent  on  competing  to  offer  American  businesses  and  con- 
sumers better  service  and  higher  quality.  Having  DOJ  apply  a  marketplace  test  as 
a  condition  to  entry  will  avoid  this  waste. 

Finally,  a  DOJ  decisionmaking  role  has  enjoyed  overwhelming,  bipartisan  support 
in  the  past.  It  is  an  intelligent,  effective  approach  to  putting  consideration  of  com- 

ftetitive  facts  and  analysis  at  the  center  of  our  telecommunications  reform  efforts, 
t  puts  the  interests  of  American  consumers  and  businesses  first. 

Mr.  Chairman,  it  is  also  critical  that  the  test  that  DOJ  applies  be  suited  to  achiev- 
ing the  fundamental  purpose  of  DOJ  review:  protecting  competition  in  long  distance 
and  equipment  manufacturing,  and  we  are  deeply  concerned  that  the  test  set  forth 
in  H.R.  1528  does  not  accomplish  that.  But  we  are  grateful  for  your  leadership  and 
for  introducing  this  important  legislation  that  constructively  addresses  a  crucial  pol- 
icy issue  in  the  telecommunications  reform  effort.  We  very  much  look  forward  to 
working  cooperatively  with  you  and  this  committee  on  inclusion  of  an  appropriate 
test  for  allowing  Bell  Company  entry  into  those  markets  as  soon  as  such  entry  does 
not  threaten  competition. 

Conclusion 

I  am  proud  that  our  country  and  this  Congress  have  the  courage  to  take  on  the 
tough  issue  of  telecommunications  reform.  It  took  a  lot  of  courage  to  break  up  the 
Bell  System's  vertical  monopoly  and  allow  competition  into  the  markets  for  long  dis- 
tance and  equipment  manufacturing.  But  we  did  and  as  a  result  we  now  lead  the 
world  in  telecommunications. 

The  easy  thing,  of  course,  would  be  for  us  stay  where  we  are  today.  That,  how- 
ever, is  not  the  American  way.  We  welcome  the  challenge  of  striving  toward  a  future 
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of  open  telecommunications  markets.  But  let  us  confront  that  challenge  in  the 
wisest  way  possible,  and  that  is  by  making  real  competition  our  guide.  A  DOJ  role 
in  authorizing  Bell  Company  entry  into  long  distance  and  equipment  manufacturing 
bill  is  essential  to  assuring  the  kind  of  telecommunications  competition  that  can  and 
will  lead  the  Nation  to  prosperity  in  the  21st  Century. 

Mr.  Hyde.  I  certainly  thank  the  gentlelady  for  her  most  wel- 
comed words.  I  think  we  will  go  into  the  questioning  now,  before 
we  hear  from  the  next  panel.  And  just  kind  of  a  housekeeping 
question.  How  many  people  do  you  have,  more  or  less,  in  the  De- 
partment of  Justice,  who  concern  themselves  with  the  issue  of  tele- 
communications? 

Ms.  BiNGAMAN.  Mr.  Chairman,  we  have  approximately  50  people 
all  told,  including  lawyers,  paralegals  and  economists,  support- 
staff,  who  work  on  a  full-time  basis  in  this  incredibly  complex  and 
difficult  area.  Those  people  have  worked  from  the  early  1970's. 
Many  of  them  have  been  there.  We  have  other  new  ones  coming  in. 

What  they  do  today  is  the  difficult  process  of  administering  waiv- 
ers and  working  with  the  Bell  companies  to  grant  waivers.  They 
have  developed  tremendous  expertise  through  that  process,  Mr. 
Chairman.  We  have  granted  with  the  Bell  companies  almost  270 
waivers  to  allow  the  Bell  companies  into  businesses  they  were  pro- 
hibited by  the  consent  decree  from  entering. 

We  work  hard  to  allow  them  into  businesses  and  to  protect  com- 
petition to  do  it.  We  have  tremendous  expertise  because  of  that 
work  and  we  work  very  hard  at  it. 

Mr.  Hyde.  The  business  of  the  Antitrust  Division  of  the  Justice 
Department  is  to  look  at  markets  and  competition  and  monopolies. 
That  is  your  specialty.  That  is  what  your  people  are  trained  to  do 
and  that  is  what  they  do.  And  when  you  get  into  the  subject  of 
Bell — regional  Bells  moving  into  another  line  of  work,  so  to  speak, 
involving  such  an  impact  on  the  economy  of  our  country,  it  seems 
to  me  that  you  cannot  do  that  without  effective  market  analysis 
which  only  your  Department  can  perform,  as  contrasted  with  the 
regulatory  approach,  the  approach  that  is  used  by  the  FCC. 

So  it  just  seems  clear  to  me  that  you  have  to  be  at  the  table  if 
we  are  to  comprehensively  and  intelligently  deal  with  these  shift- 
ing markets. 

Ms.  BiNGAMAN.  Mr.  Chairman,  you  said  it  better  than  I  could.  I 
could  not  agree  more. 

Mr.  Hyde.  I  know  that  the  bone  of  contention  throughout  all  of 
these  hearings,  or  one  of  the  main  bones  will  be  the  standard. 
There  is  no  question.  What  you  have  said  and  what  we  have  talked 
about  and  Mr.  Conyers  and  others,  we  are  going  to  have  to  work 
that  out,  struggle  with  it,  and  try  to  come  up  with  something  that 
is  going  to  work  best  for  everybody. 

But  I  do  have  to  ask  you,  why  shouldn't  Congress  use  the  stand- 
ard test  that  would  apply  to  all  other  industries  in  these  cir- 
cumstances, a  company  entering  a  new  market  that  they  aren't 
currently  in,  which  is  the  Sherman  2  standard?  Why  is  that  anath- 
ema in  this  particular  situation? 

Ms.  BiNGAMAN.  Mr.  Chairman,  you  have  a  very  unusual  historic 
situation  here.  The  events  we  have  all  lived  through  and  that  I  re- 
counted in  my  opening  statement  and  the  chairman  is  so  well 
aware  of,  were  based  on  where  we  are  today  is  21  years  of  history 
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with  the  Bell  companies  and  potential  dangers  and  real  dangers 
which  were  the  subject  of  the  breakup  case. 

We  did  8  years  of  discovery,  the  Department  of  Justice,  against 
the  old  Bell  system.  We  put  on  11  months  of  evidence,  90  percent 
of  our  case,  and  we  believed  we  had  proved  the  case.  AT&T,  the 
former  AT&T  entered  into  the  breakup  in  1982,  at  the  conclusion 
of  11  months  of  testimony  at  trial. 

That  testimony  showed,  Mr.  Chairman,  that  the  monopolies, 
which  are  now  tne  regional  Bell  operating  companies,  which  were 
struggling  how  to  enter  into  these  last  two  businesses,  the  core  of 
the  decree,  the  evidence  showed  in  that  case  that  they  had  cross- 
subsidized  from  their  tremendous  cash-flow  base. 

These  are  huge  companies.  The  smallest  of  the  regional  Bell  com- 
panies is  $10  billion  a  year  in  cash-flow,  your  own  Ameritech  is 
1 12.5  billion.  The  largest  is  $16-plus  billion.  These  are  big  compa- 
nies. And  they  have  tremendous  power  to  cross-subsidize  and  to 
harm  competition  and  other  markets  because  of  it  and  the  evidence 
in  the  case  showed  that. 

It  also  showed  tremendous  power  to  discriminate  against  com- 
petitors from  that  monopoly  control  to  not  hook  them  up  to  their 
lines,  to  slow  up  hookups,  to  degrade  quality,  all  kinds  of  specific 
actions  the  Justice  Department  proved  in  that  case,  we  believed 
after  11  months  of  trial,  were  the  cause  of  that. 

So,  Mr.  Chairman,  we  are  writing  on  a  slate  with  an  awful  lot 
written  on  it.  This  is  not  a  clean  slate.  These  are  not  new  issues. 

They  are  issues  that  the  Nation  has  struggled  with,  and  the 
Antitrust  Division  specifically,  with  the  Bell  companies  for  over  20 
years  now.  And,  therefore,  the  consent  decree  that  was  entered  into 
put  the  burden  on  the  Bell  companies  to  prove  that  there  was  no 
substantial  possibility  that  they  could  impede  competition  in  these 
adjacent  markets  from  their  monopoly  base.  That  was  the  standard 
that  was  agreed  to.  That  is  the  standard  we  have  applied  for  11, 
12  years  now.  That  is  the  standard  under  which  they  have  gotten 
into  many,  many  markets,  including  real  estate,  foreign  tele- 
communications. 

Just  10  days  ago  Judge  Greene,  on  our  recommendation,  granted 
the  Bell  company's  waiver  request  to  get  into  long  distance  in  cel- 
lular communications.  Many,  many  waivers  have  been  granted,  in- 
cluding now  waivers  that  go  to  the  core  of  the  decree,  that  is  long 
distance. 

So  the  standard  is  not  impossible  to  meet.  It  is  a  standard  that 
was  imposed  because  of  facts  that  have  not  changed  very  much 
since  1982,  which  is  the  monopoly  bottleneck.  And  that  is  why  we 
feel  it  is  appropriate  to  retain. 

Mr.  Hyde.  I  just  want  to  say  to  the  distinguished  Assistant  At- 
torney Greneral  that  you  talk  about  the  affluence  of  the  regional 
Bells.  If  we  were  to  pass  a  law  making  it  illegal  for  a  teenager  to 
use  a  phone,  they  would  all  be  bankrupt. 

Ms.  BiNGAMAN.  Well,  Mr.  Chairman,  that  is  what  competition 
has  gotten  us.  You  realize  we  have  more  phones,  more  digital 
phones,  more  faxes,  more  modums,  you  can  buy  phones  through  the 
mail  and  even  at  a  gas  station.  You  can  certainly  buy  them  at 
Sears.  And  that  is  because  we  have  competition  in  phone  markets 
which  we  didn't  have  12  years  ago. 
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Mr.  Hyde.  And  that  is  what  we  are  trying  to  foster,  absolutely. 

The  gentleman  from  Michigan. 

Ms.  BiNGAMAN.  That  is  what  we  are  about. 

Mr.  CoNYERS.  Thank  you,  Mr.  Chairman. 

And  I  want  to  compliment  the  Assistant  Attorney  Greneral,  be- 
cause I  think  she  has  got  a  very  onerous  responsibility.  You  know, 
I  am  glad  that  Chairman  Hyde  asked  you  how  many  people  you 
had.  You  have  50  people  working  on  antitrust  matters.  I  can  re- 
member when  you  had  so  many  waivers,  you  could  hardly  put  a 
person  per  waiver. 

Can  you  describe  how  you  are  flooded  with  requests  even  now? 

And  maybe,  as  lawyers  coming  in  from  everywhere  file  very  dif- 
ferent kinds  of  suits,  which  you  have  to  investigate  first  before  you 
begin  to  make  any  kind  of  a  legal  judgment,  which  if  we  had  a  time 
period  running,  you  would  have  to  come  back  to  Congress  under 
circumstances  that  are  very  unlikely  that  you  would  be  able  to  get 
the  number  of  personnel  and  the  resources  that  you  need  in  your 
budget. 

Can  you  take  us  through  that  for  just  a  minute? 

Ms.  BiNGAMAN.  Congressman  Conyers,  we  work  hard  on  the 
waiver  process.  Over  350  waivers  have  been  filed  since  1984  when 
the  decree  took  effect.  Waiver  requests,  one  every  2  weeks. 

The  original  waivers  were  much  simpler  than  the  ones  we  deal 
with  today  in  that  they  did  not  go  on  to  these  core  restrictions  at 
the  heart  of  the  decree,  manufacturing  and  long  distance.  They 
went  to  such  things  as  real  estate,  foreign  telecommunications, 
other  businesses  which  the  original  intent  of  the  decree  was  to  bar 
the  Bells  from  because  of  this  financial  power. 

As  they  became  experienced  and  we  gained  experience,  the  con- 
clusion was  that  was  not  necessary.  It  was  unfair.  It  was  harming 
the  competition  in  those  other  markets  and  we  let  them  into  it.  But 
that  all  took  a  significant  amount  of  work. 

We  are  now  into,  in  this  period,  the  difficult  core  issues  of  the 
decree.  We  have  granted  many  waivers  that  go  to  the  core  of  the 
decree.  Most  recently,  within  about  the  last  month,  the  Ameritech 
waiver. 

I  see  that  Mr.  Hester,  my  friend  from  Ameritech,  the  general 
counsel  from  Ameritech  is  on  the  panel  following  me.  That  is  an 
example  of  a  waiver  that  we  worked  on  diligently  and  put  literally 
thousands  and  thousands  of  hours  into  it  because  rather  than  re- 
jecting it  out  of  hand  at  the  start,  because  we  thought  it  was 
overbroad,  we  said  this  presents  a  way  to  allow  a  Bell  company 
into  long  distance  by  opening  the  local  market.  Let's  roll  our 
sleeves  up  and  get  to  work.  We  did. 

We  went  to  the  State  commissions.  In  fact,  I  have  a  very  gener- 
ous letter  from  the  head  of  the  Ameritech  associated  regional  com- 
missioners, the  five-State  PFC's  that  regulate  Ameritech,  dated 
April  25,  if  I  could  submit  it,  complimenting  us  for  our  work  with 
them.  We  worked  on  the  Ameritech  waiver  and  granted  it.  We 
granted  generic  wireless  waiver  to  let  the  long  distance  be  supplied 
with  cellular.  We  granted  royalty  waiver  on  manufacturing. 

[The  letters  follows:] 
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The  Public  Utilities  Commission  of  Ohio 


George  V.  Voinovich,  Governor  Craig  A.  Glazer,  Chairman 

April  25,  1995 


Ms.  Anne  Bingaman 
Assistant  Attorney  General 
United  States  Department  of  Justice 
Antitrust  Division,  Room  3109 
10th  &  Constitution  Avenue  N.W. 
Washington,  D.C.  20530 


Dear  Ms.  Bingaman: 


I  am  writing  to  you  in  my  capacity  as  Chairman  of  the  Ameritech  Regional  Regulatory  Committee 
(ARRC).   ARRC  is  an  ad  hoc  group  of  the  five  state  regulatory  commissions  in  the  Ameritech 
region:  Illinois,  Indiana,  Michigan,  Ohio,  and  Wisconsin.  The  ARRC  mission  is  to  facilitate  the 
exchange  of  information  among  the  public  utility  commissions  of  the  five  states  regarding 
telecommunications  issues  in  general  and  telephone  companies  operating  within  the  five  respective 
jurisdictions  in  particular.  The  ARRC  is  made  up  of  representatives  of  the  commissions  and/or 
staffs  of  the  Illinois  Commerce  Commission,  Indiana  Utility  Regulatory  Commission,  the 
Michigan  Public  Service  Commission,  the  Ohio  Public  Utilities  Commission  and  the  Public 
Service  Commission  of  Wisconsin. 

On  behalf  of  the  ARRC,  I  want  to  thank  you  and  members  of  the  Department  Staff  for  devoting 
many  hours  to  meeting  with  the  ARRC  to  seek  input  fi^om  and  accommodate  concerns  raised  by 
the  respective  state  regulatory  commissions  and/or  their  staffs  concerning  the  proposed  request  to 
Judge  Greene  to  authorize  an  interLATA  experiment  in  parts  of  Michigan  and  Illinois. 
Specifically,  Mr.  Willard  Tom  and  Robert  Litan  of  your  Staff  traveled  to  the  region  and  met  with 
the  ARRC  staff  on  a  number  of  occasions  concerning  the  proposed  experiment.  Moreover,  the 
ARRC  staff  representatives  received  and  were  allowed  to  have  input  on  the  various  drafts  leading 
up  to  the  proposed  modification  of  the  Decree  filed  with  the  Court  on  April  3,  1995.  Although 
there  may  still  be  issues  which  individual  state  commissions  and  the  ARRC  may  be  raising  in 
comments  before  Judge  Greene,  I  can  say  on  behalf  of  all  of  the  ARRC  states  that  the  willingness 
of  the  Department  of  Justice  to  work  with  and  specifically  accommodate  a  number  of  state 
concerns  represented  an  exemplary  level  of  cooperation  and  teamwork  between  the  Department 
and  the  state  commissions. 

Should  the  modification  to  the  Decree  be  adopted  by  Judge  Greene,  by  its  own  terms  it  calls  for 
various  regulatory  and  enforcement  activities  to  be  undertaken  both  by  the  States  and  the 
Department  of  Justice.    I  am  heartened  by  the  cooperative  process  that  has  occurred  to  date  and 
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feel  that  it  bodes  well  for  implementing  the  proposed  trial  in  a  manner  which  is  in  the  public 

interest. 

Again,  on  behalf  of  the  ARRC,  I  express  my  sincere  thanks  for  the  Department's  extra  efforts  to 
hear  and  attempt  to  accommodate  state  regulatory  issues  and  concerns. 

Sincerely, 


Craig  A_  Glazer 
ARRC  Chairman 


cc:  Wiliard  Tom,  Department  of  Justice 
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Mr.  CoNYERS.  You  are  all  heart.  You  are  just  so  generous, 

Ms.  BiNGAMAN.  We  are  patsies.  We  roll  over  like  that. 

Mr.  CoNYERS.  Let  me  point  out,  though,  that  we  are  not  here  to 
create  seven  regional  monopolies  after  we  finally  have  the  largest 
antitrust  case  in  American  history  that  has  gone  on  for  all  these 
years  and  all  these  administrations.  And  with  the  new  technology 
coming  on  line,  that  is  precisely  what  I  worry  about. 

The  FCC,  bless  their  hearts,  they  are  wonderful.  I  like  them  all; 
every  Commissioner.  But  they  have  about  as  much  real  ability  to 
deal  with  this  subject  as  any  other  agency.  This  is  an  antitrust 
matter.  It  is  an  antitrust  issue.  And  this  case  leaves  me  worried. 

The  alarm  industry  is  already  getting  their  lunch  eaten  by  at 
least  one  regional  Bell  who  is  already  starting  the  business  up. 
Giving  them  a  3-year  waiver  is  going  to  be  very  funny  when  they 
are  already  making  it  curtains  for  small  businesses  that  are  going 
to  try  to  get  into  this. 

I  think  that  the  reason  we  are  doing  this  is  because  this  is  the 
largest  antitrust  case  in  America.  And  I  would  like  you  to  respond 
to  it. 

But  before  you  do,  this  flash  just  in:  Olivia  Alexandra  Reyes 
Becerra  was  bom  to  Prof  Carolina  Reyes  and  Congressman  Xavier 
Becerra  Tuesday  morning,  April  25,  1995.  That  is  the  gentleman 
in  the  front  row.  The  new  baby. 

I  am  asking  for  extra  time,  Mr.  Chairman.  The  new  baby  was 
born  at  Good  Samaritan  Hospital  in  Los  Angeles,  weighed  6 
pounds,  2  ounces;  measured  18  inches  and  both  mother  and  daugh- 
ter are  doing  very  well  at  home. 

Congratulations,  Xavier. 

Could  you  make  any  comments  about  everything  about  the  last 
announcement  just  in  that  I  have  been  rolling  together?  And  that 
would  conclude  my  questions. 

Ms.  BiNGAMAN.  Thank  you,  Congressman  Conyers. 

I  think  the  American  people  share  the  chairman's  and  your  con- 
cern that  competition  be  maintained.  And  the  chairman  and  you 
agree  on  the  role  for  the  Department  of  Justice  and  the  importance 
of  strong  and  vigorous  antitrust  enforcement  and  the  important 
role  it  has  played. 

Let  me  clarify  what  I  said  about  waivers,  because  I  was  joking 
with  you  a  little  bit.  But  the  important  and  the  really  true  point 
is  we  could  always  simply  say  no  to  waivers.  Just  say  no.  We  don't 
do  that.  We  roll  our  sleeves  up  as  we  did  with  Ameritech,  We  get 
in  and  spend  the  tough  time.  And  it  is  complicated  work.  These  are 
incredibly  complicated  businesses  and  issues  with  competitors  who 
have  legislative  concerns. 

The  Bell  companies  have  legitimate  concerns  and  we  are  in  the 
middle,  properly  so.  Someone  needs  to  be  in  the  middle  and  we 
work  at  it.  We  work  at  it  to  modify  the  original  requests,  send 
them  out  for  second  comments  so  that  we  can  eventually  let  the 
Bell  companies  into  the  businesses  in  a  way  that  is  safe  for  com- 
petition in  these  other  markets. 

So,  we  are  proud  of  our  record  on  that,  and  we  look  forward  to 
working  with  the  committee  in  any  way  appropriate. 

Mr.  Conyers.  Thank  you  so  very  much. 

Mr.  Hyde.  The  gentleman  from  California. 
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Mr.  MOORHEAD.  Thank  you,  Mr.  Chairman. 

One  thing  that  concerns  me  about  this  is  that  we  are  talking 
about  ancient  days  under  a  ruHng  by  the  court  that  is  going  to  be 
overturned  basically  by  legislation  that  is  adopted  about  a  giant 
AT&T  that  controlled  long-distance  and  local  telephone.  We  are 
talking  about  an  era  in  which  the  cable  companies,  Metro  Media, 
Time  Warner,  all  giants,  many  of  them  are  capable  of  competing 
very  well  with  Bell  operating  companies. 

General  Telephone  still  is  operating  and  able  to  go  into  any  area 
that  they  want.  AT&T  now  will  be  able  to  compete  under  the  legis- 
lation that  we  are  discussing  with  the  RBOC's.  You  have  got  more 
competition  than  anyone  could  dream  of.  And  always  the  power 
with  the  Department  of  Justice  if  it  doesn't  work  out  to  move  in 
and  regulate  when  monopolies  develop,  if  they  do. 

But  it  seems  to  me,  that  what  we  are  talking  about,  the  oppor- 
tunity to  develop  a  monopoly  is  not  going  to  be  very  good. 

Ms.  BiNGAMAN.  Congressman,  if  I  could  respond  to  that,  that  is 
the  picture  the  Bell  companies  paint.  And  it  is  a  vision  of  the  fu- 
ture we  share.  But  it  is  not  here  today.  As  Bill  Baxter  said  in  a 
letter  to  the  Senate  just  a  week  ago,  to  be  able  to  imagine  competi- 
tion does  not  mean  that  it  exists.  And  here  is  the  problem.  These 
companies  do  exist  but  they  have  been  prohibited  by  law  to  date 
from  being  in  local  telephone  service. 

To  effectively  offer  local  telephone  service,  a  cable  company 
which  has  lines  to  the  home  and  could  imaginably  be  a  telephone 
company  has  to  interconnect  its  switches.  It  has  to  have  telephone 
switches,  not  cable  switches.  There  has  to  be  number  portability  in 
place  which  doesn't  exist  today.  The  software  hasn't  been  devel- 
oped. 

In  other  words,  if  you  had  to  buy  a  telephone  from  a  competitor 
and  you  were  going  to  save  $3  a  month,  but  you  had  to  change 
your  phone  number  to  do  it  so  none  of  your  friends  could  find  you, 
and  if  you  had  a  business  none  of  your  former  customers  could  find 
you,  that  is  a  huge  barrier  to  entry. 

Number  portability  alone  is  a  tough  technical  problem.  Inter- 
connection, access  to  poles,  there  are  all  sorts  of  issues  that  we 
worked  through  with  Ameritech  and  the  State  commissions  in  Illi- 
nois and  Michigan  are  working  through. 

So,  it  is  true  there  are  potential  competitors  out  there  for  the 
local  telephone  business,  but  they  are  not  in  that  business  yet  by 
and  large.  There  are  some  and  it  is  growing  and  we  want  it  to  grow 
and  we  applaud  it,  but  there  are  many  steps  that  have  to  be  taken 
at  the  local  level  or  at  the  FCC  if  this  is  done  nationally  as  we  hope 
it  is  before  that  actually  happens. 

Mr.  MooRHEAD.  But  you  already  have  some  competition  in  local 
markets,  the  people  that  are  cherry-picking.  We  know  that.  Does 
AT&T  not  have  the  ability  to  move  in  pretty  rapidly  in  the  local 
operating  field  if  they  desire? 

Ms.  Bd^gaman.  It  depends  on  the  State,  Congressman.  We  have 
a  large  number  of  States  that  still  actually  prohibit  anyone  except 
the  local  telephone  franchise  from  offering  local  telephone  service; 
other  progressive  States  have  moved  to  allow  it.  But  interconnec- 
tion is  still  an  actual  offering  of  local  dial  tone  service  and  is  very, 
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very  new.  It  is  within  months,  18  months  old  in  the  country.  And 
it  is  not  a  major  portion  of  the  market.  It  is  simply  not. 

Mr.  MoORHEAD.  Well,  it  depends,  does  it  not,  whether  the  legis- 
lation that  is  eventually  adopted  allows  the  State  to  prohibit  open 
competition  or  not. 

Ms.  BiNGAMAN.  Yes,  and  we  support  that.  But  here  is  the  prob- 
lem. If  you  do  not  have  a  Department  of  Justice  role  in  the  middle, 
if  you  simply  say  as  a  legal  matter  open  up  your  markets  and  you 
will  get  into  long  distance,  you  are  tilting  the  plajnng  field  toward 
the  Bell  companies.  Because  what  you  are  saying  is.  Hey,  folks  you 
can  litigate  what  you  have  to  open  up,  whether  you  have  number 
portability,  access  to  poles,  there  are  a  myriad  of  issues. 

There  are  hundreds  of  issues  you  can  litigate  from  now  until  the 
year  2010,  and  meanwhile  they  are  in  long  distance  and  that  is  the 
danger  of  competition  in  these  adjacent  markets.  To  get  it  right 
and  it  can  be  done  right,  you  need  to  open  up  first,  interconnect, 
let  competition  begin. 

Let  there  be  real  competition,  a  very  short  time  frame  for  the  De- 
partment of  Justice,  180  days  in  the  chairman's  bill  is  absolutely 
fine.  No  problem.  Let  us  look  at  it,  see  if  there  is  real  competition. 

We  had  120  days  in  the  Ameritech  order  and  then  let  them  into 
long  distance.  That  gets  the  incentives  right.  It  keeps  you  from 
having  to  litigate  forever  about  all  the  details  of  opening  up  the 
local  market.  And  it  gives  them  the  incentive  to  open  it  up  so  that 
they  can  get  into  long  distance. 

Mr.  MooRHEAD.  Where  my  problem  comes  in,  I  have  a  difficulty 
having  two  agencies  having  basic  control  over  who  can  get  into 
these  fields  and  who  cannot,  when  you  already  have  the  Depart- 
ment of  Justice  always  able  to  move  in  if  there  are  antitrust  situa- 
tions that  arise. 

Ms.  BiNGAMAN.  But,  Congressman  Moorhead,  we  move  in  only 
after  a  serious  fact  situation  has  developed  and  there  is  a  terrible 
structural  problem  in  the  market.  And  you  see,  that  is 
unscrambling  eggs.  We  unscrambled  this  egg  once  in  the  breakup. 
We  don't  want  to  have  to  do  it  again. 

The  point  is  to  look  forward  to  apply  the  test  that  was  developed 
because  of  the  breakup,  forward-looking,  fast  and  to  avoid  that  ever 
happening  again. 

Mr.  Moorhead.  With  the  chairman's  permission,  I  would  like  to 
ask  just  one  more  question. 

Is  it  fair  to  attribute  the  past  behavior  of  the  old  united  AT&T 
Bell  system  to  the  Bell  companies  today?  Why  should  we  assume 
that  they  will  have  the  same  incentive  to  discriminate  and  cross- 
subsidize  that  AT&T  had? 

Ms.  BiNGAMAN.  It  is  really  not  an  assumption,  it  is  a  fact.  They 
have,  by  and  large,  they  still  retain,  in  most  States,  monopoly  con- 
trol. So  vou  are  not  assuming  they  have  the  incentive.  It  is  a  fact, 
or  the  ability,  I  should  say.  And  if  you  give  them  the  incentive  by 
letting  them  into  long  distance,  that  is  what  we  have  seen  happen. 

Mr.  Hyde.  The  gentleman's  time  has  expired,  I  regret,  but  we 
have  another  panel. 

The  gentlelady  from  Colorado. 

Mrs.  ScHROEDER.  Well,  thank  you  very  much,  Mr.  Chairman, 
and  thank  you  so  much  for  being  here. 
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I  wanted  to  ask  about  the  standards,  the  standards  that  are  in 
the  Hyde  bill.  If  you  look  at  page  4,  paragraph  B,  I  assume  that 
is  the  standard  that  you  are  to  use,  the  Attorney  General  shall  ap- 
prove the  granting  of  the  authorization  requested  in  the  application 
unless  you  find  by  clear  and  convincing  evidence  there  is  a  dan- 
gerous probability  that  the  company  or  its  affiliates  would  success- 
fully use  market  power  to  achieve  monopoly  power  in  the  market. 

Now,  what  about  that?  How  do  you  view  that  standard  vis-a-vis 
other  standards  that  you  would  be  applying  in  the  antitrust  area? 

Ms.  BiNGAMAN.  First,  clear  and  convincing  evidence  to  my  knowl- 
edge has  never  been  required  in  an  antitrust  case.  So  that  is  ex- 
traordinary in  that  situation. 

Second,  this  takes  a  standard  for  a  situation,  the  dangerous  prob- 
ability of  success  of  monopolizing,  the  Supreme  Court  last  year  in 
Spectrum  Sports  said  that  that  requires  50-plus  percent.  In  effect, 
the  Court  said  that  of  the  market  that  they  seek  to  enter.  That  is 
a  very  high  market  share. 

Now,  if  you  look  at  what  you  are  saying,  we  have  to  prove  by  a 
clear  and  convincing  evidence,  you  are  saying  in  180  days,  nothing 
would  have  happened.  This  is  looking  forward.  Most  monopoliza- 
tion cases  are  looking  backwards.  They  are  looking  at  conduct  that 
caused  50-plus  percent  of  this  market  to  be  gained.  Now  you  are 
looking  forward  and  you  are  saying,  will  they  gain  50-plus  percent 
and  can  I  prove  it  by  a  clear  and  convincing  evidence? 

The  combination  of  all  of  those  factors  means,  we  believe,  in 
practical  terms,  this  standard  is  virtually  impossible  to  meet  be- 
cause of  developing  the  need  to  develop  evidence  in  advance,  before 
anything  has  happened. 

The  standard  itself  can  be  applied  in  other  cases  looking  back. 
It  is  applying  in  this  case  looking  forward,  before  anything  has 
happened  that  creates  the  problem. 

Mrs.  ScHROEDER.  Have  you  precedents  for  other  areas  where  you 
look  forward,  standards  in  other  areas  where  you  would  be  called 
upon  or  the  Attorney  General  would  be  called  upon  to  look  for- 
ward? 

Ms.  BiNGAMAN.  We  do,  the  VIII(C)  test,  of  course,  was  developed 
specifically  for  this  case.  That  is  a  standard  that  looks  forward  that 
says  because  of  the  past  conduct  of  the  entire  Bell  system,  the  re- 
gional Bell  operating  companies  must  prove  there  is  no  substantial 
possibility  that  they  can  impede  competition  in  this  market.  That 
is  one  standard.  It  is  the  one  that  we  support. 

There  is  a  second  standard  in  merger  cases  section  7  of  the  Clay- 
ton Act.  I  don't  have  the  exact  wording  right  here.  It  is  easy  to  find. 
It  essentially  is  a  forward-looking  standard  under  which  we  judge 
whether  there  will  be  harm  to  the  structure  of  the  market  from  an 
acquisition.  Here  the  question  would  be,  would  there  be  harm  to 
the  structure  of  the  market  from  entry  into  that  market. 

It  is  a  little  different  question,  but  it  is  a  forward-looking  stand- 
ard. So  those  two  we  have  tremendous  and  deep  experience  with. 
The  VIII(C)  standard  we  have  been  applying  for  12  years  now,  a 
lot  of  litigation,  a  lot  of  court  cases  on  it.  It  is  very  well  understood 
and  many,  many  markets  have  been  entered  by  the  Bell  companies 
around  that  standard.  So  we  don't  see  a  problem  with  that. 
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Section  7  of  the  Clayton  Act  is  the  second  one  that  has  never 
been  appHed  in  this  situation,  but  it  is  a  second  forward-looking 
standard. 

Mrs.  SCHROEDER.  But  basically  what  I  think  I  hear  you  saying 
is  the  standard  in  the  bill  that  we  have  in  front  of  us  would  be  one 
that  would  be  almost  impossible  for  you  to  find  against  someone? 

Ms.  BiNGAMAN.  I  think  that  is  the  fact  because  of  the  fact  that 
it  requires  50  percent-plus  market  share  to  prove  it  and  you  are 
doing  it  on  a  forward-looking  basis  before  anything  has  happened. 
And  that  is  the  guts  of  the  problem. 

You  can  look  forward  and  predict  what  will  happen.  You  cannot 
in  180  days,  I  think,  realistically  expect  to  develop  the  evidence  to 
look  forward  and  say  they  are  going  to  have  50-plus  percent  of  the 
market  and  I  can  prove  it  by  a  clear  and  convincing  evidence. 

Now  if  you  had  a  document  in  their  files  that  said  here  is  what 
we  are  going  to  do.  We  are  going  to  do  X,  Y,  and  Z,  by  doing  that 
we  are  going  to  get  50  percent  of  the  market.  Well,  if  you  found 
such  a  document,  you  could  prove  it.  But  I  would  not  stake  my  life 
here  sitting  here  on  the  chances  of  finding  that  document. 

Mrs.  ScHROEDER.  Well,  that  is  very  interesting.  Has  my  time  ex- 
pired? I  know  you  forgot  to  turn  the  light  on. 

Mr.  Hyde.  Yes,  we  have  been  watching  carefully.  The 
gentlelady's  time  has  expired. 

The  gentleman  from  Pennsylvania. 

Mr.  Gekas.  I  thank  the  chairman.  I  noticed  it  seemed  to  me  that 
you  began  to  wince  during  your  opening  statement  when  you  were 
talking  about  the  burden  of  proof  by  this  bill  being  shifted  to  the 
Justice  Department.  And  in  the  colloquy  that  you  just  had  with  the 
lady  from  Colorado  you  touched  upon  it. 

Would  it  suit  your  purposes  better,  do  you  think  the  Justice  De- 
partment would  be  better  served  if  in  the  application  by  a  Bell  that 
there  would  be  an  averment,  an  averment  made  by  the  applicant 
that  it  would  not  stifle  competition  and  outline  why? 

In  other  words,  even  though  the  burden  of  proof  would  still  re- 
main under  this  bill  with  the  Justice  Department,  wouldn't  it  be 
easier  to  handle  it  if  there  were  a  requirement  in  this  bill  that  the 
applicant  aver  that  it  would  not  damage  competition  and  give  pro- 
visions therefor? 

Ms.  BiNGAMAN.  I  have  never  heard  that  suggestion,  but  I  think 
what  you  are  getting  at,  as  I  am  interpreting  it  here,  is  something 
like  a  consent  decree  in  effect  which  is  easier  to  prove  a  violation 
of  than  proving  the  case  originally  from  scratch. 

You  are  positing  a  situation,  as  I  take  it,  where  you  would  be 
proceeding  for  violation  of  an  affidavit,  in  effect,  or  an  agreement, 
and  you  would  be  prosecuting  violation  of  those  words  as  opposed 
to  the  entire  market  fact;  is  that  the  basic  concept? 

Mr.  Gekas.  Yes,  go  ahead. 

Ms.  Bengaman.  I  don't  know  if  averment  is  the  right  form.  And 
I  don't  know — to  tell  you  the  truth,  I  need  to  consult  with  my  50 
people.  I  have  never  heard  this  question.  Your  basic  idea  that  it  is 
easier  to  prove  a  violation  of  a  consent  decree  that  is  very  clear  on 
its  face  than  it  is  to  build  an  entire  antitrust  case,  that  is  com- 
pletely correct.  And  conceivably  there  is  a  way  we  could  work  with 
that  concept.  I  really  having  never  heard  it,  honestly,  I  cannot 
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Mr.  Gekas.  Mind  you,  that  I  do  not  seek  at  this  juncture  to  try 
to  persuade  anybody  to  change  the  texture  of  the  bill  that  leaves 
the  burden  with  the  Justice  Department.  All  I  am  saying  is  that 
leaving  that  burden  alone,  leaving  it  in  fact,  could  we  not  bring  the 
issue  to  a  head  if  we  did  something  like  I  am  offering  that  in  the 
body  of  the  application  there  would  be  averments — I  call  them 
averments  or  statements 

Ms.  BiNGAMAN.  Sworn  statements  under  oath. 

Mr.  Gekas.  Statements  that  X  and  Y  applications  would  not  sti- 
fle competition,  whatever  we  can  craft  in  that  regard? 

Ms.  BiNGAMAN.  Well,  I  will  tell  you,  I  would  be  very  interested 
in  sitting  down  with  you  and  your  staff  and  my  staff  and  all  of  us 
sitting  and  thinking  through  this  concept.  I  don't  know  if  an  aver- 
ment is  the  right  way  as  opposed  to  a  consent  decree,  and,  hon- 
estly, I  don't — I  am  not  positive  it  will  work,  but  I  think  it  merits 
serious  exploration;  I  really  do. 

Mr.  Gekas.  I  am  worried  about  sinking  back  into  a  consent  de- 
cree status,  because  that  means  maybe  we  haven't  moved  any- 
where from  the  existing  law.  So  it  is  somewhere  in  that  middle 
ground  that  we  are  going  to  have  to  explore.  I  think  you  and  I  will 
be  meeting  later  this  week  anyway,  and  perhaps  we  can  discuss 
that. 

Ms.  BiNGAMAN.  Yes.  I  will  get  prepared  on  it  before  I  come  in. 
I  would  very  much  like  to  talk  to  you  about  it. 

Mr.  Gekas.  I  will  try  and  learn  something  more  about  what  I  am 
talking  about. 

Ms.  BiNGAMAN.  Hey,  that  is  the  business  we  are  all  in,  right? 

Mr.  Gekas.  I  thank  the  Chair. 

Mr.  Hyde.  I  thank  the  gentleman.  The  gentleman  from  Virginia. 

Mr.  Boucher.  Thank  you  very  much. 

I  would  like  to  join  with  the  others  in  welcoming  you  to  the  com- 
mittee today.  In  preparation  and  in  preference,  preceding  a  set  of 
questions  that  I  want  to  ask  you,  I  would  make  a  couple  of  com- 
ments concerning  the  bill  itself,  which  I  find  to  be  a  better  starting 
point  for  the  debate  on  this  subject  than  was  the  bill  approved  by 
this  particular  committee  in  the  last  Congress. 

First,  I  would  note  that  the  chairman's  bill  contains  what  I  think 
is  a  more  appropriate  standard  that  DOJ  would  use  in  reviewing 
applications  from  Bell  companies  to  enter  interLATA  service;  that 
was  the  very  high  hurdle  of  the  Vni(C)  standard  contained  in  last 
year's  bill.  I  think  it  is  better,  in  fact,  than  section  2  of  the  Clayton 
Act,  the  standard  relating  to  a  dangerous  probability  from  anti- 
competitive firms  arising. 

Unlike  last  year's  bill,  there  are  time  limits  in  this  measure  that 
must  be  respected  by  the  Department  of  Justice  in  passing  on  the 
application  of  a  Bell  company  to  enter  the  long-distance  market, 
and  if  those  limits  are  exceeded,  then  the  application  of  the  Bell 
company  will  be  deemed  to  be  approved.  Therefore,  the  Department 
of  Justice  review  itself  cannot  be  used  merely  as  a  delaying  tactic, 
a  potential  that  clearly  was  presented  in  last  year's  legislation. 

The  chairman's  legislation  also  exempts  from  the  prohibition  on 
interLATA  services  certain  incidental  services,  such  as  the  offering 
of  cable  TV  service  across  LATA  boundaries,  the  offering  of  wire- 
less services  across  LATA  boundaries,  the  provision  of  network  sig- 
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naling  information  necessary  for  operation  of  a  long-distance  net- 
work itself,  when  that  information  crosses  LATA  boundaries,  and 
it  also  appropriately  exempts  from  the  prohibitions  on  interLATA 
service  the  origination  of  long-distance  calls  outside  the  service  ter- 
ritory of  the  Bell  company  that  is  seeking  to  get  into  the  business. 
I  think  that  all  of  those  exemptions  make  a  great  deal  of  sense,  and 
I  strongly  support  them. 

The  bill  also  extinguishes  the  GTE  consent  decree,  which  in  view 
of  the  fact  that  GTE  has  now  divested  its  interest  in  the  Sprint 
long-distance  network,  clearly  no  longer  has  relevance.  Having  said 
those  things,  I  would  also  note  that  I  think  some  troubling  ques- 
tions remain,  and  I  would  note  these  and  ask  for  your  comments 
concerning  them. 

First  of  all,  I  would  ask  whether  we  should  create  this  new  and 
unprecedented  role  for  the  Department  of  Justice  in  exercising 
preapproval  powers  with  the  respect  of  the  entry  of  one  business 
into  the  market  of  another  business.  All  of  the  current  preapproval 
power  is  exercised  by  DOJ,  the  requirements  of  the  MFJ  itself  ex- 
cluded, relate  entirely  to  the  entry  of  one  business  into  effectively 
its  own  market  through  a  merger  or  acquisition  within  its  own 
market,  and  we  are  presented  in  this  instance  with  a  very  different 
circumstance,  and  I  wonder  about  the  appropriateness  of  having 
DOJ  exercise  that  kind  of  preapproval  power.  Perhaps  it  would  be 
better  to  leave  this  kind  of  decision  to  the  expert  agency  in  commu- 
nications matters,  the  Federal  Communications  Commission,  and 
specifically,  its  Bureau  of  Competition. 

Second,  I  am  somewhat  concerned  that  the  approval  of  legisla- 
tion by  this  committee  could  lead  to  the  eventuality  of  Bell  compa- 
nies having  to  get  approval  not  only  by  the  Department  of  Justice, 
but  also  by  the  FCC.  I  don't  know  where  this  legislative  process 
may  lead.  Perhaps  in  a  compromise  between  this  committee  and 
the  Commerce  Committee  and  the  House,  a  dual  approval  role  can 
be  asserted. 

Perhaps  in  a  compromise  between  the  conference  in  the  House 
and  whatever  Senate  product  that  finally  emerges,  that  same  com- 
promise might  be  put  into  place  and  require  that  Bell  companies 
obtain  dual  approvals  from  the  Department  of  Justice  and  the 
FCC,  and  I  think  that  is  troubling. 

Third,  it  ought  to  be  noted  that  the  present  average  time  for  the 
approval  of  waiver  requests  under  the  MFJ  at  the  DOJ  is  about  4 
years,  and  I  think  that  is  an  unreasonably  long  time. 

The  Department  has  also  failed  to  fulfill  its  promise  to  prepare 
triennial  reviews  of  the  operation  of  the  MFJ,  since  the  first  one 
was  prepared  and  presented  in  1987.  And  given  those  facts,  I  won- 
der if  you  have  adequate  staff  to  carry  forward  and  discharge  the 
new  tasks  and  duties  that  would  be  imposed  upon  you  by  this  legis- 
lation considering  the  fact  that  in  all  likelihood,  you  will  have 
seven  companies  coming  to  you  roughly  within  the  same  time 
frame  asking  for  approval  of  the  right  to  offer  long-distance  service, 
and  you  will  only  have  180  days  under  the  provisions  of  this  bill 
in  order  to  answer  those  requests. 

So  let's  start  with  the  question  of  staff.  Do  you  think  that  you 
would  have  adequate  staff  to  discharge  these  responsibilities  given 
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the  vary  narrow  time  frames,  and  if  not,  what  additional  staffing 
would  you  be  requesting  and  do  you  think  you  will  need? 

Ms.  Be^igaman.  Congressman  Boucher,  No.  1,  there  would  be  no 
further  waiver  process  underway,  so  the  50  people  who  are  experts 
and  deal  in  tremendous  depth,  10,  11  hours  a  day  with  these  is- 
sues, would  be  available.  That  is  No.  1. 

No.  2,  we  have  a  total  of  300-plus  lawyers  in  the  Department, 
and  we  would  probably  have  to  move  some  of  them  into  this  for 
crash  training;  we  would  have  to  get  them  up  to  speed.  I  don't 
question  that.  But — and  could  we  do  it?  Yes.  We  can  do  it.  Will  it 
be  hard?  Yes,  it  will  be  hard.  But  is  it  important  to  the  Nation? 
It  is  fundamentally  crucial  to  this  Nation,  as  we  have  shown  from 
the  last  12  years  and  what  competition  has  done  in  long  distance. 

Mr.  Boucher.  So  you  are  saying  you  could  do  it  without  addi- 
tional staff? 

Ms.  BiNGAMAN.  Yes.  Without  additional — ^you  mean  from  the 
Congress,  you  mean  without  coming  back  to  the  Congress  for  ap- 
propriations? 

Mr.  Boucher.  Right. 

Ms.  BiNGAMAN.  Yes.  We  would  have  to — you  are  always  bal- 
ancing in  a  management  job  priorities.  This  would  be  a  short 
crunch  for  a  year-and-a-half,  whatever  it  took  to  actually  get 
through  this,  staff  up,  do  it  and  move  on.  And  there  would  be 
things  that  would  not  be  done  of  priority  too,  but  that  is — you 
never  have  enough  people. 

Mr.  Boucher.  Well,  I  think  that  is  a  question  that  might  bear 
a  little  further  examination  later. 

Let  me  quickly  ask  one  other  question,  because  my  time  has  ex- 
pired. We  have  today  a  number  of  long-distance  companies  that 
also  have  local  exchange  businesses.  Sprint,  for  example,  has  about 
6  million  local  access  lines.  Are  you  familiar  with  complaints  that 
have  been  raised  with  regard  to  those  companies  using  their  local 
exchange  business  as  a  Dottleneck,  to  create  a  disadvantage  to 
their  long-distance  competitors? 

Ms.  BiNGAMAN.  I  have  understood  that  there  have  been  such 
complaints.  I  am  not 

Mr.  Boucher.  They  haven't  come  to  you  in  your  enforcement  role 
with  regard  to  the  Sherman  and  Clayton  Acts,  however;  have  they? 

Ms.  BiNGAMAN.  Congressman  Boucher,  I  have  to  get  back  to  you 
on  that.  I  know  at  the  most  general  level  what  you  are  talking 
about,  but  I  can't  state  specifically. 

Mr.  Boucher.  All  right.  If  there  have  been  complaints  raised 
with  the  Department  of  Justice  and,  more  particularly,  if  the  De- 
partment of  Justice  has  acted  on  those  complaints,  I  think  it  would 
be  very  helpful  for  us  to  have  that  information. 

I  am  personally  unaware  that  any  complaint  has  been  put  for- 
ward by  the  Department  itself  that  an  existing  long-distance  com- 
pany tnat  also  has  a  local  exchange  business  has  used  that  local 
exchange  business  as  a  bottleneck  to  the  disadvantage  of  its  long- 
distance competitors.  And  after  all,  that  is  the  entire  issue  that  we 
are  discussing  here  today. 

Mr.  Hyde.  The  gentleman's 

Mr.  Boucher.  I  would  be  interested  in  knowing  what  the  history 
is. 
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Ms.  Bengaman.  I  think  I'll  see  you  later  in  this  week  also  and 
I  will  endeavor  to  have  the  answer. 
[The  information  follows:] 

You  have  asked  whether  the  Department  has  received  any  complaints,  or  acted 
upon  any  complaints,  alleging  that  an  interexchange  company  which  also  provides 
local  exchange  services  has  used  its  local  bottleneck  to  disadvantage  its 
interexchange  competitors.  Aside  from  the  actions  filed  against  AT&T  and  GTE,  we 
have  not  taken  enforcement  action  against  any  company  alleging  that  the  company 
used  its  local  bottleneck  to  disadvantage  its  long  distance  competitors.  We  nave 
from  time  to  time  received  complaints  about  local  telephone  companies  abusing  their 
bottleneck  monopoly  to  favor  their  own  or  afTiliated  businesses.  We  also  have  re- 
ceived complaints  similar  to  those  made  by  MCI  in  filings  before  the  California  PUC 
and  AT&T  in  its  countersuit  against  Bell  Atlantic.  In  those  proceedings,  the 
interexchange  company  has  alleged  that  the  BOC  was  using  its  local  monopoly  to 
impede  its  intraLATA  toll  competitors. 

The  Department  introduced  evidence  in  its  case  against  AT&T  showing  the  ways 
in  which  AT&T  used  its  local  monopoly  to  impede  competition  in  the  interexchange 
market.  Because  of  this  evidence  the  Department  insisted,  and  the  Court  agreed, 
that  structural  separation  of  the  local  and  interexchange  business  was  necessary. 
The  fact  that  the  Department  has  not  taken  enforcement  action  against  other 
interexchange  carriers  with  small  or  dispersed  local  operations  is  not  probative  of 
whether  there  should  be  concerns  about  allowing  the  BOCs  to  enter  long  distance 
while  still  retaining  their  local  monopolies.  The  potential  incentive  and  ability  of  a 
BOC,  which  controls  nearly  one-seventh  of  the  country,  to  disadvantage  a  competing 
long  distance  competitor  is  far  greater  than  for  other  companies  that  offer  both  local 
and  long  distance  service.  Even  GTE,  the  largest  of  the  independent  companies,  gen- 
erally serves  non-urban  areas,  and  its  local  operations  are  geographically  di'^persed. 
That  is  why  the  BOCs  were  subject  to  the  line-of-business  restrictions  while  GTE 
was  allowed  to  offer  long  distance  services  through  a  separate  subsidiary. 

Mr.  Hyde.  The  gentleman's  time  has  expired. 

The  gentleman  from  North  Carolina,  Mr.  Coble. 

Mr.  Coble.  I  thank  the  chairman. 

Ms.  Bingaman,  as  it  has  been  said  previously,  it  is  good  to  have 
you  with  us  today.  Ms.  Bingaman,  let  me  make  a  general  state- 
ment or  two  and  then  I  will  invite  you  to  either  affirm  or  reject  the 
contents  thereof. 

It  appears  to  me  that  the  broad  challenge  before  us  as  we  de- 
velop telecommunications  policy,  to  advance  longstanding  inter- 
related goals  of  competition  and  diversity,  brings  us  about  the  busi- 
ness of  balancing  certain  interests  in  the  arena  of  telecommuni- 
cations. The  Department  of  Justice  I  am  confident  has  gained  valu- 
able experience,  for  want  of  a  better  word,  in  policing  the  tele- 
communications industry  since  the  breakup  of  the  old  Bell  system 
in  excess  of  a  decade  ago. 

During  that  time,  the  Antitrust  Division  of  the  Department 
worked  with  Judge  Greene  to  enforce  the  terms  of  the  consent  de- 
cree under  which  much  of  the  telecommunications  industry  has 
been  operating.  The  imposition  of  government  regulations  generally 
result  in  an  increase  of  consumer  prices.  But  proper  enforcement 
of  antitrust  law  should  result  in  competitive  markets  that  hopefully 
reduce  these  prices  in  the  best  of  all  worlds.  Participation  by  the 
Department  of  Justice  in  the  entry  process,  it  seems  to  me,  will  fur- 
ther the  goal  of  ensuring  that  every  company  is  free  to  compete  in 
every  market  for  every  customer.  For  this  reason,  Mr.  Chairman, 
I  applaud  you  for  having  introduced  the  bill.  No.  1;  and  No.  2,  for 
having  convened  this  hearing,  to  ensure  that  the  Department  of 
Justice  will  play  a  role  in  shaping  our  telecommunications  future. 

Now,  Ms.  Bingaman,  confirm  or  reject,  or  both. 
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Ms.  BiNGAMAN.  I  agree  with  every  word  you  said  as  far  as  I 
know.  I  think  that  is  exactly  right.  I  don't  think  law  enforcement 
is  regulation.  I  think  it  is  a  very  different  animal  and  a  very  dif- 
ferent business  we  are  in.  We  are  about  not  regulating  in  order  to 
have  competition  which  we  have  already  seen  has  drastically  low- 
ered long-distance  prices,  made  it  more  available,  made  manufac- 
turing and  other  equipment  more  available,  more  innovation,  lower 
prices,  so  I  am  with  you  100  percent.  I  don't  disagree  with  anything 
you  said. 

Mr.  Coble.  Well,  there  is  an  old  saying,  Ms.  Bingaman,  in  the 
world  of  sales.  Once  you  close  the  deal,  get  the  heck  out  of  there 
before  he  changes  his  mind.  So  having  said  that,  Mr.  Chairman,  I 
am  going  to  yield  back  my  time,  and  again,  I  thank  you  for  being 
with  us  this  morning. 

Ms.  Bingaman.  Thank  you. 

Mr.  Hyde.  The  gentleman  from  Virginia,  Mr.  Scott. 

Mr.  Scott.  Mr.  Chairman,  I  yield  to  the  gentleman  from  Michi- 
gan. 

Mr.  CoNYERS.  Thank  you.  I  thank  the  gentleman  for  yielding. 

Ms.  Bingaman,  could  you  make  me  feel  a  little  bit  better  about 
the  response  you  gave  to  a  number  of  questions  from  my  colleague 
from  Virginia,  Mr.  Boucher.  You  know,  it  is  hard  for  us  to  come  up 
with  Bell  violations  now  because  there  is  a  firewall.  I  mean  it  is 
after  the  firewall  goes  down  that  the  fun  starts.  So  whether  they 
have  had  their  cookie  in — their  fingers  in  the  cookie  jar  before  the 
walls  go  down  is  begging  the  question.  I  would  hope  they  would  be 
on  their  best  behavior  now.  But  what  about  afterward:  And  that 
is  what  you  are  trying  to  do,  to  look  ahead  to  find  out  what  is  likely 
to  happen. 

And  you  know,  I  respect  the  Baby  Bells  as  much  as  anybody  else. 
But  this  has  not  been  a  very  happy  factual  history  about  the  kind 
of  battles,  commercial  battles  that  have  been  engaged  in  in  trying 
to  make  sure  that  the  local  monopoly  has  been  kept  in  tact. 

Ms.  Bingaman.  I  think — I  agree  with  you  completely,  the  Bell 
companies  present  a  different  fact  situation  than  the  Sprint  situa- 
tion. I  think  that  is  what  Congressman  Boucher  was  referring  to. 
The  Sprint  has  local  phone  companies  and  also  long-distance.  So  it 
is  vertically  integrated,  but  it  is  verv  different  than  the  Bell  compa- 
nies in  that  they  tend  to  be  small,  not  large  contiguous  regions. 
They  have  different  incentives  and  ability  to  discriminate,  I  am 
told.  Because  of  that,  I  will  get  up  on  it,  Congressman  Boucher,  we 
do  have  different  experts  in  the  Department  on  this.  He  was  speak- 
ing of,  I  believe,  Sprint  and  Sprint's  vertical  integration  into  long 
distance  and  asking  what  lessons  we  have  learned  from  it. 

Sprint  is  a  very  small  company  in  local  markets.  I  believe  it  is 
in  Tallahassee,  FL,  and  Hawaii,  and  I  don't  know  where  else,  but 
it  is  very  small.  It  is  a  very  small  fraction  of  U.S.  phone  service 
and  their  small  local  markets  compared  to  the  regional  Bell  operat- 
ing companies  which  are,  of  course,  regions  of  the  country,  large 
and  vast  regions  contiguous  with  tremendous  market  share  and 
market  power  in  their  regions. 

Mr.  CoNYERS.  Now,  this  view  that  is  being  brought  forward  by 
myself  and  a  number  of  my  colleagues  is  not  necessarily  a  liberal 
or  Democratic  view,  and  I  would  like  to  get  the  record  very  clear 
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on  this.  I  can't  remember  quoting  Judge  Robert  Bork  before,  but  I 
will  at  this  moment  in  history.  Let  the  record  show  I  quoted  him: 
these  restrictions  on  Bell  companies  are  still  supported  by  antitrust 
law  and  economic  theory  and  should  be  retained.  The  Bell  compa- 
ny's argument  is  that  the  decree's  line  of  business  restrictions  are 
relics  of  the  1970's.  The  industry  has  changed  dramatically,  and 
the  restrictions  are  the  product  of  outmoded  thinking.  And  he  goes 
on  and  on  and  on. 

But  the  point  is  that  this  is  not  a  liberal  or  conservative,  Demo- 
cratic or  Republican,  view  about  how  this  economic  question  ought 
to  be  treated.  Are  there  others  of  this  opinion  that  are  not  Demo- 
cratic or  from  the  administration  that  are  supporting  this? 

Ms.  BiNGAMAN.  There  are  actually  a  number  that  have  been 
heard  from  recently.  Of  course.  Professor  Baxter  at  Stanford  was 
the  person  in  charge  of  the  decree  in  the  Reagan  administration. 
He  is  number  one  and  has  written  several  letters.  Judge  Bork  is 
a  second.  Vin  Weber,  the  former  Congressman,  had  a  letter  to  the 
editor  in  the  Washington  Times  on  Sunday;  Vin  Weber  expressed 
the  same  sentiments  a  couple  of  days  ago.  I  don't  have  it  here  with 
me,  but  it  was  published  in  the  Washington  Times.  Jim  Miller, 
former  Budget  Director  at  0MB,  has  expressed  similar  sentiments. 
So  those  are  four  individuals  I  am  aware  of 

This  is  a  question  of  free  markets  and  competition  and  not  allow- 
ing monopolies  to  stifle  competition  in  adjacent  free  markets.  It 
really  has  nothing  whatsoever  to  do  with  politics,  as  the  history  of 
the  AT&T  case  itself  shows  most  dramatically. 

Mr.  CoNYERS.  Let  me  ask  you  finally,  suppose  we  don't  take  your 
sound  advice.  You  are  telling  us  that  you  are  going  to  probably 
have  big  trouble  with  a  standard  as  low  as  this.  Wouldn't  we  be 
moving  back  into  an  antitrust  situation?  I  mean  I  see  a  backing  up. 
If  you  are  right,  you  are  the  one  that  has  been  prosecuting,  you  are 
the  one  that  has  been  working  with  this  in  the  courts,  you  have 
been  taking  the  modifications  for  all  this  period  of  time.  What  do 
you  see?  I  mean  what  is  the  bottom  line  in  terms  of  us  moving  the 
wrong  way?  What  will  happen  in  the  economy? 

Ms.  BiNGAMAN.  No  one  can  predict  with  certainty,  but  my  deep 
concern  is  that  if  the  incentives  are  not  done  right  so  that  the  Bell 
companies  have  a  very  strong  desire  to  get  into  long  distance  and 
therefore  to  open  up  the  local  markets,  as  the  Bells  last  year  re- 
quired, and  if  the  entry  test  is  too  low,  so  that  we  had  to  approve 
50  percent  or  more  market  share  in  that  second  market  before  any 
action  could  be  taken,  my  concern  would  be  that  we  could  not  step 
in  to  act  until  the  situation  had  gone  so  far  down  the  road  that 
markets  had  been  seriously  harmed  and  competition  in  those  adja- 
cent markets  had  been  seriously  harmed,  which  means  higher 
prices  for  consumers,  less  innovation,  less  innovation  for  the  coun- 
try. Innovation  is  an  important  byproduct  of  this  that  shouldn't  be 
overlooked. 

The  breakup  spurred  the  delaying  of  fiber-optic  cable  coast  to 
coast  and  that  is  the  information  superhighway.  We  are  10  years 
ahead  of  the  rest  of  the  world,  maybe  20  years,  because  we  broke 
up  AT&T.  So  innovation  contributes  enormously  to  the  economy,  as 
do  low  prices.  And  the  problem  is,  if  you  don't  have  that,  you  lose 
precious  time.  And  this  Nation  is  in  a  race  against  some  very  smart 
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competitors  around  the  world.  We  need  every  year,  we  need  to  do 
it  right,  we  need  to  do  it  smart,  we  need  every  ability  of  every  com- 
pany, and  we  need  every  competitor,  we  need  the  benefits  that 
competition  can  bring  to  these  markets  which  we  have  already 
seen.  So  our  concern  is,  if  we  step  in  5,  6,  7  years  down  the  road 
only  after  significant  harm  has  occurred,  that  will  be  a  tremendous 
loss  to  the  country,  to  our  innovation,  to  prices,  to  consumers,  and 
to  where  we  could  be  if  we  do  it  right. 

Mr.  CoNYERS.  Thank  you  for  your  response. 

Mr.  Hyde.  I  would  just  say  parenthetically,  in  this  very  impor- 
tant discussion  we  do  hear  opinions  from  celebrated  jurists,  profes- 
sors, authorities,  and  as  with  the  new  major  league  baseball  teams 
with  so  many  different  names,  if  they  didn't  have  a  uniform  on,  you 
wouldn't  know  which  team  they  were  playing  with,  and  it  would  be 
helpful,  perhaps  if  we  had  a  scorecard  and  we  would  know  who  has 
retained  whom  so  we  can  filter  their  opinions  through  that  reten- 
tion, just  as  an  idle  wish. 

The  gentleman  from  Indiana. 

Mr.  Buyer.  I  reserve  my  time. 

Mr.  Hyde.  I  warmly  thank  the  gentleman  from  Indiana. 

The  gentleman  from  California,  the  new  father. 

Mr.  Becerra.  Thank  you,  Mr.  Chairman,  and  of  course  this  will 
affect  my  new  child  sometime  in  the  future,  I  suspect. 

Ms.  Bingaman,  thank  you  very  much  for  being  here  and  enlight- 
ening this  committee  on  the  Department  of  Justice's  position  on 
this  matter.  I  think  it  is  still  very  complicated  and,  quite  honestly, 
I  think  most  of  America  probably  understands  very  little  about 
what  we  are  discussing,  the  technicalities  of  antitrust,  of  monopo- 
lies, and  the  difficulties  in  discovering  what  is  best  to  do  in  this 
area  of  technology  for  telecommunications. 

Let  me  ask  you  a  question  which  I  think  has  a  great  deal  of  va- 
lidity and  concerns  me  greatly  with  regard  to  the  residential  cus- 
tomer. And  I  make  this  question  because  I  am  not  so  much  con- 
cerned about  the  business  customer  or  the  residential  customer 
that  has  the  high-tech  facilities  to  communicate  more  than  just 
with  a  telephone,  but  the  residential  customer  who  right  now  re- 
ceives highly  subsidized  residential  phone  service  from  the  regional 
Bell  operating  company. 

There  is  a  concern  that  if  we  wait  until  the  long-distance  carriers 
get  heavily  into  the  local  market  and  provide  that  competitiveness 
within  the  local  market,  until  then,  we  will  not  let  the  RBOC's  get 
into  the  long-distance  market.  Some  argue  that  that  will  never 
happen,  because  the  long-distance  carriers  will  never  want  to  do 
more  than  just  cherry-pick  the  lucrative  segments  of  the  local  mar- 
ket and  leave  most  of  the  residential  customers  behind  because  it 
is  not  lucrative  to  go  after  the  grandmother  and  grandfather  in  the 
rural  area  of  a  State  where  it  costs  a  great  deal  of  money  to  pro- 
vide a  connection  for  that  individual  and  you  get  very  little  out  of 
the  person. 

How  do  we  guarantee  that  in  saying  that  we  want  to  see  the 
long-distance  carriers  be  able  to  compete  in  the  local  market,  that 
we  will  ensure  that  the  long-distance  carriers  will  universally  com- 
pete in  the  local  market  to  ensure  that  every  customer,  including 
the  average  residential  customer,  is  able  to  maintain  reasonable 
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residential  telephone  rates,  g^ven  that  right  now  the  RBOC's  have 
to  subsidize  tremendously  the  cost  of  that  residential  service? 

Ms.  Bengaman.  Again,  the  future  is  hard  to  sit  here  and  say  with 
certainty,  but  I  can  tell  you  what  the  hope  is  and  what  the  belief 
is  that  will  occur.  First,  the  bills  that  have  been  proposed  in  the 
Senate  here  and  last  year  establish  a  universal  service  fund  so  that 
a  universal  service  board,  a  joint  Federal-State  board  can  assess 
charges  and  ensure  that  residential  rates  don't  rise  because  of  this. 
That  is  number  one.  That  is  a  very  important  point  that  everyone 
shares  your  concern,  and  it  is  a  vital  one,  that  phone  service  re- 
main affordable,  available,  open  and  there  for  the  entire  country, 
because  that  also  has  made  us  great  as  a  country,  universal  serv- 
ice, and  that  is  an  important  principle. 

Two,  on  competition  for  residential  consumers,  long-distance 
companies  are  not  the  only  possible  competitor,  although  they  are 
an  important  competitor,  certainly.  Cable  companies  have  wires  to 
the  home  right  now;  cable  companies  provide  96  percent  of  Ameri- 
cans with  a  cable  line.  If  the  interconnection  and  unbundling  is 
done  right  and  it  happens  before  the  Bell  companies  get  into  long 
distance,  so  that  you  have  portability  that  I  talked  about,  Joe  Blow 
can  say  or  I  can  say,  hey,  I  would  rather  buy  my  telephone  service 
from  my  cable  company  because  I  can  get  it  all  at  one  price,  it  is 
a  good  deal,  I  have  to  keep  my  phone  number  to  do  that.  If  we  do 
these  things  right,  cable  companies  can  interconnect  wherever  they 
want  to  to  the  intricate  phone  system  and  it  is  open  to  them,  and 
you  have — a  number  of  portability  and  access  cable  companies  are 
a  second  important  potential  competitor  for  local  phone  service. 
Competitive  access  providers  are  principally  in  downtown  regions, 
as  vou  note.  I  think  eventually  they  will  get  to  residential  areas  as 
well. 

So  those  are  the  points.  There  are  several  competitors  and  the 
goal  of  universal  service  is  addressed  by  the  universal  service  fund. 

Mr.  Becerra.  Let  me  see  if  I  can  ask  two  more  quick  questions. 
One,  and  I  think  your  answers  to  Congressman  Boucher  somewhat 
addressed  this,  but  the  review  period  of  180  days  provided  for 
under  H.R.  1528  seems  to  be  a  period  that  given  current  cir- 
cumstances would  be  difficult  to  meet  or  the  current  situation  that 
DOJ  finds  itself  in.  But  you  indicated  that  you  thought  you  had 
enough  personnel  to  handle  any  crunch  that  might  occur. 

Are  you  saying  that  the  180-day  review  period  in  the  bill  itself 
would  be  adequate  for  your  purposes?  Would  you  feel  comfortable 
with  that  period  of  review? 

Ms.  BiNGAMAN.  We  will  meet  that  period  of  review.  We  will  meet 
whatever  the  Congress  says.  We  can  live  with  that,  if  that  is  the 
question. 

Mr.  Becerra.  Mr.  Chairman,  if  you  will  indulge  me  one  last 
question. 

You  stressed  something  that  I  don't  believe  can  be  emphasize — 
overemphasized,  and  that  is  that  looking  prospectively  makes  it 
very  difficult  for  anyone,  whether  it  is  DOJ  or  FCC,  to  somehow 
determine  if  there  will  be  competition  in  a  particular  market.  And 
because  any  review  of  a  monopoly  situation  always  requires  you  to 
be  able  to  look  at  past  experiences  and  gather  evidence  from  the 
past,  it  would  be  very  difficult  to  ever  determine  if  in   fact  an 
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RBOC,  in  trying  to  get  into  long-distance  business,  would  monopo- 
lize that  business  and  ultimately  get  us  back  for  what  we  were  in 
before. 

Are  you  saying  that  the  standards  of  review  and  the  standard  of 
evidence  that  is  contained  in  1528,  H.R.  1528,  because  of  its  pro- 
spective review,  makes  it  impossible  for  anyone,  whether  it  is  DOJ 
or  FCC,  to  be  able  to  make  any  determinations  on  future  monopo- 
listic behavior? 

Ms.  BiNGAMAN.  What  I  am  saying  is  the  standard  in  this  bill, 
which  says  that  the  Attorney  General  shall  approve  the  application 
unless  the  Attorney  General  finds  by  clear  and  convincing  evidence 
that  there  is,  there  is  a  dangerous  probability  that  such  company 
or  its  affiliates  would  successfully  use  market  power  to  achieve  mo- 
nopoly power  in  the  market  the  company  seeks  to  enter,  that  is  the 
standard  I  am  talking  about. 

What  I  am  saying  is  that  the  combination  of  prospective  judg- 
ment, of  facts  that  haven't  occurred,  of  the  need  to  prove  by  clear 
and  convincing  evidence  50-plus  percent  market  share  would  be  ob- 
tained in  this  market,  all  of  those  things  together  mean  I  think  as 
a  practical  matter  this  standard  would  be  very,  very,  very  difficult 
to  meet.  Unless  you  found  the  document  I  referred  to  earlier 
that 

Mr.  Hyde.  The  gentleman's  time  has  expired. 

Mr.  Becerra.  Thank  you  very  much. 

Mr.  Hyde.  The  gentleman  from  Tennessee,  Mr.  Bryant. 

Mr.  Bryant  of  Tennessee.  Thank  you,  Mr.  Chairman.  Thank  you, 
Ms.  Bingaman. 

As  Mr.  Becerra  has  said,  I  too  share  the  concern,  representing 
a  relatively  rural  district  in  Tennessee,  that  we  always  have  that 
telephone  service  available  to  people  out  in  the  rural  parts  of  the 
country  at  a  reasonable  rate,  and  I  take  your  answer  to  his  ques- 
tion to  mean  that  the  Justice  Department  is  fairly  comfortable,  too, 
this  will  continue,  given  the  active  competition? 

Ms.  Bingaman.  Given  the  active  competition  and  the  provision  of 
the  bills  with  which  I  assume  this  bill  would  eventually  be  merged 
for  the  universal  service  board  and  the  universal  service  fund. 
Those  are  important  protections  for  rural  telephone  customers. 

Mr.  Bryant  of  Tennessee.  From  a  factual,  historical  perspective, 
was  this  argument  also  made  in  the  earlier  efforts  to  break  up  the 
Bells? 

Ms.  Bingaman.  Was  this 

Mr.  Bryant  of  Tennessee.  Long-distance  service,  was  that- 


Ms.  Bingaman.  Was  the  argument  made  about  the  need  to  pro- 
tect residential  consumers? 

Mr.  Bryant  of  Tennessee.  Particularly,  yes. 

Ms.  Bingaman.  Truthfully,  I  can't— well,  I  mean  yes.  I  guess  the 
short  answer  is  yes.  AT&T  defended  the  original  case  on  the  prin- 
cipal grounds  that  it  needed  to  have  the  local  monopoly,  because 
it  was  a  way — the  cross-subsidies  that  had  been  built  into  the  tele- 
phone system  historically  were  a  way  to,  in  effect  through  the  tar- 
iffs or  through  the  rates  charged,  protect  low  rates  for  residential 
consumers  by  charging  high  rates  to  business  customers.  Yes,  that 
was  part  of  the  case. 
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Mr.  Bryant  of  Tennessee.  Well,  this  is  obviously  a  very  impor- 
tant issue.  An  awful  lot  of  us  here  in  Washington  who  represent 
these  types  of  districts — and  we  also  want  to  have  that  same  level 
of  comfort,  that  if  we  go  this  route,  our  voters  back  home  will  have 
that  service. 

Let  me  go  into  another  issue,  that  of  the  alarm  industry,  the  bur- 
glar alarm  industry.  I  understand,  being  a  new  Member,  I  don't 
have  a  historical  background,  but  I  understand  that  agreements  in 
the  past  have  given  this  industry  a  number  of  years,  I  think  up  to 
6  year's  protection.  I  know  the  chairman's  bill  allows  for  3  years 
before  the  RBOC's  can  get  into  the  alarm  industry,  or  business. 
And  I  understand  that  maybe  some  of  them  are  already  doing  it 
anyway.  But  how  would  the  DOJ  weigh  in  on  that  issue  of  provid- 
ing the  alarm  industry  some  period  of  time? 

Ms.  BiNGAMAN.  My  understanding  on  this  alarm  industry  situa- 
tion is  that  the  bill  last  year,  and  I  have  no  understanding  about 
the  bill  this  year,  but  last  year,  was  the  result  of  a  long  series  of 
discussions  and  compromise.  I  don't  think  there  is  any  magic  num- 
ber. And,  frankly,  that  was  the  agreement  reached  and  it  was  liv- 
able, if  it  was  acceptable  to  the  people  directly  involved.  We  would 
judge  discrimination  or  cross-subsidies  in  the  alarm  industry  just 
as  we  would  any  other  competitive  adjacent  market.  There  is  no 
difference  in  the  law  between  harming  a  competitor  in  the  alarm 
industry  versus  harming  a  competitor  in  long  distance  or  manufac- 
turing, if  you  are  using  monopoly  power  to  discriminate,  not  hook 
them  up,  cross-subsidize  or  whatever.  So  conceptually  the  law  is 
not  different  for  the  alarm  industries  than  for  otherwise  as  a  mat- 
ter of  principle. 

Mr.  CoNYERS.  Would  the  gentleman  yield  briefly  on  that  subject? 

Mr.  Bryant  of  Tennessee.  I  would  be  happy  to. 

Mr.  CoNYERS.  But  the  alarm  industry  is  smaller  businesses,  and 
smaller  businesses  are  going  to  have  a  more  difficult  way  of  finding 
their  way  around,  and  it  seems  to  me  there  might  be  a  difference, 
when  we  are  talking  about  information  services,  media  industries, 
telecommunications,  we  are  talking  about  businesses  on  a  different 
order  of  magnitude.  And  it  seems  to  me  that  could  put  them  in 
harm's  way  in  a  very — very  rapidly. 

Ms.  BiNGAMAN.  And  apparently  that  was  taken  into  account.  I 
take  it  that  that  has  been  a  factor  in  thinking  about  this. 

Mr.  Bryant  of  Tennessee.  And  the  Justice  Department  would 
play  an  active  role;  if  such  an  agreement  were  in  a  bill,  DOJ  would 
play  a  role  in  making  sure  that  people  don't  violate  that  and  the 
alarm  industry  is  protected? 

Ms.  BiNGAMAN.  Yes. 

Mr.  Bryant  of  Tennessee.  I  yield  back  the  balance  of  my  time. 

Mr.  Hyde.  The  gentlelady  from  California. 

Ms.  Lofgren.  Thank  you,  Mr.  Chairman. 

I  wanted  to  follow  up  a  little  bit  on  the  questions  asked  by  Mr. 
Becerra  and  Mr.  Bryant  relating  to  universal  service.  We  basically 
have  universal  telephone  service  in  this  country  today  and  we  all 
want  to  make  sure  we  continue  to  have  universal  service  at  reason- 
able prices.  I  am  further  concerned,  however,  that  in  addition  to 
protecting  that  goal,  which  we  largely  have  achieved,  that  as  we 
move  forward  technologically  into  fiber  optics  and  the  information 
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superhighway  that  we  have  whatever  is  required  in  place  to  make 
sure  that  we  don't  have  relatively  less  lucrative  parts  of  the  coun- 
try, to  wit,  impoverished  inner  cities  as  well  as  rural  areas,  that 
don't  get  service. 

So  the  question  I  have  for  you  is  how  would  Mr.  Hyde's  bill  and 
the  other  bills  address  this,  both  with  the  quasi-monopolies  and  the 
competitive  markets,  to  make  sure  that  when  the  fiber  optics  are 
done  east  San  Jose  and  rural  Tennessee  get  service,  because  if  that 
doesn't  happen  we  will  have  a  greater  division  of  have  and  have- 
nots  in  this  country  that  will  almost  be  impossible  to  overcome? 

Ms.  BiNGAMAN.  I  don't  believe  the  universal  service  concept  is 
addressed  directly  in  this  bill.  There  is  another  bill  in  the  House 
that  does,  and  the  Senate  bill  that  is  pending  there  does.  It  is  obvi- 
ously an  important  issue  that  needs  to  be  addressed. 

My  understanding  of  it  is  that  the  legislation — I  am  more  famil- 
iar with  it  on  the  Senate  side  because  it  has  been  there  longer.  The 
House  bills  were  just  introduced  last  week  and  I  honestly  have  not 
had  time  to  read  that  portion  of  them.  But  generally,  what  is — the 
structure  that  has  been  understood  to  be  workable  was  to  set  up 
a  joint  universal  service  board,  a  joint  Federal-State  board,  that 
would  define  universal  service  in  a  changing  way,  so  that  it  would 
rise  as  the  standard  of  technology  rose. 

For  instance,  50  years  ago  universal  service  might  have  been  a 
telephone  like  this  on  a  wall  that  you  rang  up  with  a  four-party 
line.  Today  universal  service  means  a  single  party  line  without  any 
question,  and  of  course  we  buy  our  own  phones  today.  We  don't — 
because  of  what  we  have  been  talking  about  here.  So  the  concept 
of  universal  service  is  one  that  goes  up  as  technology  improves,  and 
this  universal  service  board  and  the  legislation  that  has  been  dis- 
cussed would  have  the  authority  to  define  universal  service  to  be, 
I  believe,  the  language  of  the  Senate  bill,  that  is  all  I  can  address, 
something  like  the  universal  service  is  service  which  a  majority  of 
Americans  receive,  or  language  to  that  effect. 

The  point  is  that  universal  service  changes  over  time;  it  improves 
over  time.  Your  concerns  are  right  on.  We  don't  want  to  have  some 
people  with  a  black  box  telephone  while  everyone  else  is  on  fiber 
optics.  But  on  the  other  hand,  you  can't  by  law  say  that  everybody 
gets  the  absolute  best  technology  available  at  this  instant  in  time, 
because  we  can't  afford  that.  So  it  is  a  gradual  ramping  up  of  the 
whole  country  as  technology  improves. 

Ms.  LoFGREN.  Let  me  ask  a  followup  question.  One  of  the  issues 
that  is  being  talked  a  lot  about  in  California  today  is  the  necessity 
of  providing  as  soon  as  possible  fiber-optic  service  to  schools,  and 
in  fact  the  Bell,  Pacific  Bell,  has  just  come  out  with  a  brandnew 
program  to  really  accelerate  fiber  optics  into  schools,  although  it  is 
not  every  school. 

What  mechanisms  could  we  use  to  promote  and  accelerate  that 
effort  so  that  every  school  in  America  has  access  to  that  as  quickly 
as  possible? 

Ms.  Bengaman.  I  think  your  concern  is  again  shared  over  on  the 
Senate  side.  There  is  an  amendment  in  that  bill;  it  has  been 
worked  on  for  several  months,  so  they  are  a  few  weeks  ahead  of 
the  process  here  in  the  House.  But  it  addresses  the  same  issue,  and 
it  would  provide  the  amendment  in  question.  Whether  it  passes  or 
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not,  I  don't  know,  but  it  would  provide  for  again  the  universal  serv- 
ice fund  to  impose,  in  effect,  a  levy  on  providers  of  telephone  serv- 
ice and  to  wire  up  to  whatever  standard  the  universal  service  board 
and  the  legislation  set  forth.  So  that  is  the  idea,  basically. 

Ms.  LoFGREN.  One  final  question,  and  it  is  one  that  has  been 
posed  to  me  by  local  governments  repeatedly.  Where  would  these 
bills  leave  local  government  in  terms  of  regulating  the  things  that 
they  traditionally  regulate,  to  wit,  their  streets  being  ripped  up  for 
cable  to  be  laid?  And  there  is  an  issue  actually  in  part  of  my  dis- 
trict right  now,  in  Milpitas,  where  the  city  has  been  challenged  on 
whether  it  has  the  authority  to  regulate  which  streets  are  going  to 
be  torn  up  at  what  time.  Does  this  deal  with  their  concern,  this  hill 
or  any  of  the  bills? 

Ms.  BiNGAMAN.  I  don't  believe  this  would  preempt  any  kind  of 
local  jurisdiction  over  issues  like  that  that  I  am  aware  of  I  mean 
I  have  said  at  other  times,  we  live  in  sort  of  a  messy  system,  but 
our  Founding  Fathers  created  it  that  way.  We  have  many  different 
levels  of  government.  They  each  have  overlapping  responsibilities. 
This  is  one  place  it  overlaps.  But  clearly,  local  jurisdictions  need 
to  deal  with  such  things  as  streets  and  so  forth.  I  am  not  aware 
of  a  problem. 

Ms.  LOFGREN.  Would  that  permit  them  to  continue  to  have  fran- 
chise fees  and  that  sort  of  thing? 

Ms.  Bengaman.  I  am  not  aware  that  it  wouldn't,  I  will  put  it  that 
way.  I  have  not  heard  it  said  that  it  would  not.  I  would  not  purport 
to  know  exactly,  but  I  don't  believe  so. 

Mr.  Hyde.  The  gentlelady's  time  has  expired.  The  gentleman 
from  Illinois,  Mr.  Flanagan. 

Mr.  Flanagan.  Thank  you,  Mr.  Chairman. 

Ms.  Bingaman,  thank  you  for  coming  in  today.  I  know  you  have 
been  here  a  long  time  and  you  have  answered  a  lot  of  questions. 
But  I  would  like  to  take  you  back  to  one  of  the  primary  roles  of 
this  committee,  and  that  is  oversight  of  the  Department  of  Justice, 
and  ask  you  a  couple  of  questions  about  the  new  decisionmaking 
role  that  you  are  going  to  have.  This  is  a  new  responsibility  for  you 
at  the  Department  of  Justice.  I  have  two  questions  about  whether 
we  might  be — I  hesitate  to  use  slippery  slope,  but  I  will  say  start- 
ing into  an  area  that  may  be  expanded  later. 

First,  in  the  operation  of  the  Department  of  Justice  itself,  the 
staff  that  you  have  devoted  to  telecommunications  issues  is  sizable 
as  well  as  the  intellectual  property  section,  the  foreign  commerce 
section,  computers  and  finance  section,  energy  and  agriculture  sec- 
tion, transportation  section.  You  have  stated  on  several  occasions 
that  the  expert  in  antitrust  is  DOJ  and  they  should  be  involved  in 
the  decisionmaking  process. 

In  regard  to  these  other  areas,  are  we  looking  forward  to  DOJ 
coming  forward  and  seeking  to  have  a  decisionmaking  role  for 
questions  in  these  areas  as  well  as  telecom? 

Ms.  Bingaman.  I  think  the  role  envisioned  for  telecom  is  unique 
because  of  the  unique  history  of  the  AT&T  case.  We  share  with  the 
FTC  general  authority  for  preapproval  of  mergers  in  all  industries, 
and  so  it  is  a  little  bit  similar,  but  that  is  a  law  that  has  been  on 
the  books  for  many,  many  years  and  works  just  fine.  The  tele- 
communications industry  is  unique  because  of  this  20-year  history 
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we  have  talked  about.  So  the  answer,  the  short  answer  is  no,  we 
don't  envisage  anything  Hke  this. 

Mr.  FiANAGAN.  OK  That  is  the  answer  I  was  hoping  to  hear. 

The  second  question  I  have  is  overreaching  in  the  other  direction 
into  the  industry.  This  legislation  provides  for  the  Bells  to  enter 
into  the  long-distance  market  in  an  incidental  way  in  several  ways 
without  seeking  permission,  or  without  seeking  a  waiver  or  any 
other  such  rule  from  you.  If  I  were  a  prudent  chief  counsel  for  one 
of  the  Bells,  or  for  anyone  else  seeking  to  enter  in  here,  I  would 
seek  an  advisory  opinion  from  you  as  to  whether  this  qualifies  for 
such  a  situation  where  we  don't  need  to  seek  an  opinion. 

Do  you  envision  this  happening,  that  is,  DOJ  actually  having  to 
answer  far  more  questions  than  this  legislation  provides  because  of 
the  heavy  penalties  possible  against  the  bills  that  come  from  anti- 
trust legislation? 

Ms.  BiNGAMAN.  No,  I  really  have  never  heard  that  suggested  or 
thought  about  it.  You  are  saying  would  it  generate  more  requests 
for  business  reviews  as  to  the  legality  of  conduct? 

Mr.  Flanagan.  Right. 

Ms.  Bengaman.  I  don't  believe  so.  I  think  the  legislation  is  clear 
enough.  I  think  the  ideas  are  familiar  enough,  because  they  have 
been  worked  through  for,  frankly,  a  long,  long  time,  that  I  think 
the — whatever  finally  emerges  would  be  well  enough  understood 
that  it  would  not  generate  additional  business  review  requests. 

Mr.  Flanagan.  All  right.  I  yield  back,  Mr.  Chairman.  Thank  you 
very  much. 

Mr.  Hyde.  I  thank  the  gentleman.  The  gentlelady  from  Texas. 

Ms.  Jackson  Lee.  Mr.  Chairman,  I  thank  you  very  much  for  con- 
vening this  hearing  and  as  well  the  ranking  member  for  his  very 
instructive  comments.  Assistant  Attorney  General  Bingaman,  I  also 
thank  you  for  the  time  that  you  have  given,  and  I  want  to  share 
just  a  few  comments  that  I  have  as  it  relates  to  the  consumer. 

This  era,  as  we  move  into  the  21st  century,  reminds  me  some- 
what of  the  era  of  the  budding  industrial  revolution  as  we  moved 
into  the  20th  centuir.  The  telecommunications  industry  sort  of 
poises  as — poses  itseli  as  that  kind  of  industry  moving  on  into  the 
next  couple  of  years.  For  example,  it  is  to  be  viewed  as  the  em- 
ployer of  the  21st  century,  and  I  would  think  that  we  view  it  also 
as  the  economic  wind  of  this  Nation  for  the  21st  century.  And  so 
as  we  look  to  making  sure  that  it  meets  all  of  those  inspirational 
goals,  I  think  it  is  important  that  we  not  look  at  regulation  as  a 
distraction.  Before  1974,  the  previous  monopoly  in  Bell  was  not  in- 
tended to  be  malicious,  laut  without  regulatory  involvement,  wound 
up  resulting  in  an  absolute  bar  to  competition,  some  might  think. 
So  my  questions  are  geared  toward  making  sure  that  what  we  are 
trying  to  do  prepares  us  well  for  this  continued  industry  into  the 
21st  century. 

Let  me  briefly  ask  a  question  that  has  been  asked  before,  but  I 
would  like  to  put  a  different  spin  on  it.  In  this  climate  of  deficit 
reduction  and  reinventing  government,  can  you  firmly  tell  me  in 
terms  of  your  view  of  the  section  that  you  are  in  charge  of  that  you 
will  come  out  unscathed,  if  you  will,  and  be  able  to  have  the  nec- 
essary personnel  to  comply  with  what  might  be  the  results  of  the 
passing  of  this  legislation?  Meaning  that  I  noted  the  numbers  50, 
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I  have  heard  you  say  300,  and  would  you  have  to  cast  those  into 
the  lot?  Can  we  count  on  the  Department  having  the  necessary 
staff  to  do  this  job? 

Ms.  Bengaman.  Again,  I  can't  predict  the  future,  but  I  can  tell 
you  this:  We  have  approximately  800  total  employees  in  the  De- 
partment, in  the  Antitrust  Division  right  now,  330  roughly  or  per- 
haps 340,  I  don't  know  the  exact  number  of  lawyers,  the  rest  para- 
legals, economists,  and  support  staff. 

Believe  me,  I  share  your  concern  on  almost  an  hourly  basis  about 
the  effects  of  talks  about  budget  cuts  on  us,  as  does  any  other  head 
of  an  agency.  I  am  very  concerned  about  it.  We  are  working  hard 
to  rebuild.  I  will  tell  you  honestly,  the  Antitrust  Division  was  cut 
in  half  in  the  1980's.  We  had,  we  had  more  people  in  1972  in  the 
middle  of  the  Nixon  administration  than  we  do  today.  That  is  a 
fact. 

So  I  am  arguing  to  the  Budget  Committees  that  we  need  these 
people,  because  the  economy  has  tripled,  and  I  hope,  I  hope  and 
trust  that  argument  will  hold  sway.  But  if  something — in  answer 
to  your  question,  50  people  is  not  a  huge  percentage  of  our  800,  and 
this  area  is  so  vital  that  if  this  bill  were  to  pass,  this  responsibility 
given  to  us  as  I  believe  it  should  be,  I  cannot  conceive  that  budget 
cuts  which  I  hope  will  not  happen,  but  people  talk  of  them,  would 
be  so  great  as  to  destroy  our  ability  to  even  function  with  the  staff 
we  need  and  to  devote  50  people  to  this.  So  I  think  it  can  work. 

Ms.  Jackson  Lee.  Well,  I  ask  that  question,  and  I  am  going  to 
ask  you  three  others  and  I  am  going  to  ask  one  of  them  to  be  in 
writing  and  I  am  going  to  ask  them  together.  I  asked  that  question 
because  I  think  the  Department  of  Justice  involvement  creates 
what  I  think  helps  to  be  an  even  playing  field,  and  that  is  what 
I  am  seeking,  is  that  opportunity,  not  a  discriminatory  effect,  if  you 
will,  on  one  group  versus  another,  but  an  even  playing  field. 

I  would  ask  the  question  following  Congressman  Lofgren's  in- 
quiry regarding  local  involvement  and  local  opportunity  to  regulate, 
and  since  you  have  to  maybe  assess  that  again,  I  would  appreciate 
maybe  getting  an  inquiry.  I  am  particularly  concerned  coming  from 
the  city  of  Houston  having  the  right  to  be  involved  locally. 

My  questions  that  I  would  like  you  to  answer  would  be,  again, 
trying  to  get  back  to  this  proposea  distinction  or  standard  change 
from  VIII(C)  to  the  so-called  dangerous  possibility.  I  would  like  you 
to  articulate  for  me  what  you  think  the  role  of  the  Justice  Depart- 
ment is  to  be  or  should  be  if  this  legislation  is  passed  as  we  are 
looking  to  create  the  even  playing  field  and  how  a  newly  changed 
standard  might  impede  that  role.  That  is  the  first  one.  And  then 
if  you  would  give  me  your  spin  on  the  Justice  Department's  role  in 
the  Ameritech  customer's  first  plan  and  how  effective  that  was. 
Those  two  questions  I  would  appreciate  you  answering  and  I  appre- 
ciate you  being  here. 

Ms.  BiNGAMAN.  Thank  you  very  much.  I  will  do  so. 

[The  information  follows:] 

I  believe  the  Division  played  a  very  important  role  in  helping  to  forge  an  unprece- 
dented consensus  between  the  parties  involved  in  Ameritech's  Customers  First  plan. 
The  plan  has  been  supported  from  practically  all  sides:  AT&T  and  Sprint, 
Ameritech's  future  competitors  in  the  long  distance  market,  have  endorsed  the  plan;  ■ 
potential  local  competitors  of  Ameritech  such  as  MP'S  support  the  plan;  consumer 
groups  and  state  regulators  have  also  voiced  their  support. 
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Enthusiasm  for  the  trial  and  satisfaction  with  the  process  by  which  the  plan  was 
devised  and  modified  were  evident  in  the  briefs  filed  by  interested  parties  last 
month.  Elinois  Governor  Jim  Edgar  wrote  in  his  filing  that  he  "would  welcome  this 
carefully  considered  and  innovative  first  step  toward  full  interexchange  competi- 
tion," and  praised  the  Department  "for  its  consideration  of  the  views  of  a  variety 
of  industry  participants  and  its  inclusion  of  state  regulators  in  developing  the  Pro- 
posed Order."  Similarly,  the  state  commissions  of  Ohio,  Illinois,  Indiana  and  Wiscon- 
sin commended  the  plan  as  "a  decisive  step  toward  the  goal  of  a  competitive  tele- 
communications market,"  and  applauded  the  Department  "for  its  active  role  in  en- 
gaging in  discussions  with  the  Ameritech  Regional  Regulatory  Committee  .  .  . 
and  for  its  diligent  efforts  to  address  concerns  regarding  the  original  Draft,  Order 
proposed  by  Ameritech." 

Tnese  types  of  comments  have  been  characteristic  of  the  response  we  have  re- 
ceived from  the  various  parties  directly  affected  by  the  plan.  We  believe  the 
Ameritech  trial  will  prove  an  important  step  on  the  road  to  nationwide  tele- 
communications competition,  and  we  look  forward  to  continuing  our  work  with  in- 
terested parties  in  the  months  to  come. 


In  order  to  ensure  that  competition  develops  to  its  fullest  potential  in  the  tele- 
communications arena,  the  Department  of  Justice  should  have  a  role  in  assessing 
marketplace  facts  in  advance  of  Bell  entry  into  long  distance  and  manufacturing 
markets.  Such  an  assessment  is  vital  prior  to  entry,  as  an  examination  after  the 
fact  could  prove  to  be  too  little  too  late  in  view  of  competition  lost  and  could  be  as 
time-consuming  and  costly  as  was  the  original  AT&T  case  that  spawned  the  Baby 
Bells.  The  Antitrust  Division  has  had  years  of  experience  of  investigation,  litigation 
and  oversight  of  consent  decrees  in  the  telecommunications  area,  and  it  is  most  ex- 
pert in  dealing  with  competition  matters. 

The  standard  by  whicn  the  Department  would  assess  the  Bell  Companies  is  im- 
portant as  well.  We  have  always  supported  the  VIII(C)  standard,  in  use  now  for 
more  than  a  decade,  which  says  there  should  be  "no  substantial  possibility"  that  a 
Bell  could  use  its  power  in  the  local  market  to  impede  competition  in  the  market 
it  seeks  to  enter.  When  Chairman  Hyde  introduced  H.R.  1528,  we  applauded  his 
recognition  of  the  proper  role  for  the  Department  as  markets  make  their  transition 
from  monopoly  to  competition.  We  were  very  concerned,  however,  that  the  standard 
initially  proposed  in  committee  would  not  have  provided  meaningful  protection  for 
competition.  The  revised  standard  adopted  on  May  18  is  a  step  in  the  right  direction 
and  we  welcome  that  change. 

Aside  from  the  standard,  however,  there  are  important  procedural  issues  that  re- 
main to  be  resolved — for  instance,  because,  unlike  current  law,  the  burden  is  placed 
on  DO  J  and  not  the  BOCs  in  the  bill,  it  remains  to  be  seen  what  powers  DOJ  will 
be  permitted  to  use  to  obtain  information  from  applicant  BOCs  and  what  incentives 
the  BOCs  will  have  to  provide  such  information.  We  look  forward  to  working  with 
the  Congress  as  the  legislative  process  develops  to  try  to  resolve  these  types  of  im- 
portant issues. 

Mr.  Hyde.  The  gentleman  from  Virginia,  Mr.  Goodlatte. 

Mr.  GooDLATTE.  Thank  you,  Mr.  Chairman.  Thank  you  for  bring- 
ing forward  this  legislation,  which  I  think  is  in  a  vitally  important 
field. 

Ms.  Bingaman,  I  very  much  agree  with  your  comments  earlier 
about  the  need  to  promote  innovation  and  the  speed  with  which 
that  innovation  takes  place.  I  think  we  have  seen  a  dramatic  explo- 
sion in  technology  in  this  area  that  is  wonderful  for  this  country 
and  for  anybody  who  needs  to  avail  themselves  of  these  services, 
which  is  everybody  in  the  country. 

I  would  like  to  follow  up  on  Congressman  Boucher's  questions, 
because  I  very  much  respect  the  role  of  the  Justice  Department  in 
this  process,  and  I  hear  you  when  you  say  that  you  will  get  the  job 
done  as  quickly  as  the  Congress'  legislation  requires  you  to  get  it 
done,  and  I  know  in  the  Senate  you  testified  that  you  could  get 
that  done  in  the  180-day  period  to  process  waivers.  But  I  also  know 
the  track  record  of  the  Justice  Department — and  I  don't  lay  all  that 
at  your  doorstep  by  any  means.  We  are  talking  about  things  that 
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have  been  going  on  for  several  years  before  your  watch,  if  you  will, 
but  nonetheless,  the  processing  time  for  these  waivers  has  been  ex- 
ceedingly long.  I  understand  that  there  have  been  nine  waiver  re- 
quests that  have  taken  5  years  or  more. 

How  is  it  that  you  can  meet  any  timetable  that  we  might  set? 
Is  it  because  there  hasn't  been  a  timetable  set  in  the  past,  that 
there  really  has  been  no  timeliness  in  the  processing  of  these? 

Ms.  BiNGAMAN.  We  balance  many  things  in  doing  our  work,  iust 
as  anyone  does.  As  I  mentioned  before,  the  Bell  companies  file  a 
waiver  request  every  2  weeks,  literally.  Some  of  them  are  ex- 
tremely— in  fact,  since  the  middle  of  March  they  have  filed  one  a 
week.  We  have  had  seven  filed  in  the  last  9  or  10  weeks.  So  there 
are  a  lot  of  these  waiver  requests  and  this  is  technical  work. 

It  is  highly  important  and  it  is  highly  technical,  and  we  get  tre- 
mendous numbers  of  comments  from  interested  parties.  The  num- 
ber of  comments  in  the  last  2  years,  1993  and  1994,  has  gone  up 
six  times  over  what  it  was  5  or  6  years  ago,  which  reflects  the  in- 
creasing complexity,  difficulty,  and  important  nature  of  the  waivers 
we  are  dealing  with  now.  If  these  waivers  were  off  the  table  be- 
cause the  legislation  passed,  because  they  would  be,  all  of  that  dif- 
ficult technical  work,  which  has  created  tremendous  expertise  in 
the  people  who  do  it,  would  be  available  to  work  solely  on  these  ap- 
plications for  long  distance.  I  don't  tell  you  it  wouldn't  be  difficult, 
because  it  would. 

On  the  other  hand,  we  would  do  what  we  have  to  do,  and  I  think 
it  is  so  important  to  the  country  that  it  benefit  from  the  tremen- 
dous depth  of  expertise  and  experience  of  these  people  at  the  Jus- 
tice Department  who  have  done  this,  that  we  would  simply  pull  our 
socks  up  and  do  it. 

Mr.  GooDLATTE.  With  that  increasing  expertise,  is  there  hope 
that  with  pending  legislation  which  we  hope  to  come  forward  with 
and  get  through,  but  have  no  idea  when  that  is  going  to  happen, 
that  the  processing  time  for  these  waivers  will  improve?  I  under- 
stand that  the  average  is  now  about  3  years,  and  for  all  motions 
that  are  before  the  Department  and  before  the  court,  it  is  about  4 
years. 

Ms.  BcsfGAMAN.  Let  me  tell  you,  there  is  a  balance  in  these  waiv- 
er requests.  To  talk  about  them  in  gross  does  not  do  justice  to 
them,  because  I  have  looked  at  the  list  carefully  myself  Some  of 
them  are  extremely  small.  They  involve  a  very  small  region  by  one 
company,  one  product;  they  are  simply  not  on  a  par  with  major  na- 
tional waivers  involving 

Mr.  GrOODi^TTE.  Well,  let's  talk  about  the  major  national  ones. 

Ms.  BiNGAMAN.  Well,  with  those,  here  is  what  happens.  We  get 
broad  requests  from  the  Bell  companies,  for  instance,  LATA's  in 
the  long  distance  generally  for  cellular.  The  long-distance  compa- 
nies worry  tremendously  about  that.  We  worry  about  it,  because 
every  cellular  call  goes  through  the  local  bottleneck.  So  we  get  in 
and  work  with  the  Bell  companies. 

As  I  said  earlier,  we  don't  just  say  no.  The  generic  wireless  waiv- 
er which  covered  all  seven  regional  Bell  companies,  it  covered  all 
cellular  services,  covered  long  distance  for  all  cellular  services,  a  lot 
of  people  have  these,  it  affects  a  lot  of  consumers  and  affects  the 
long-distance  market.  We  did  not  just  say  no  to  a  very  broad  initial 
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waiver  request.  We  got  in  and  worked  with  them,  and  it  took  a  lot 
of  work.  But  you  know  what  happened?  We  eventually  supported 
their  waiver,  oecause  we  got  them  to  agree  to  modifications  that 
satisfied  us.  It  took  thousands  of  hours. 

Mr.  GrOODLATTE.  Let  me  interrupt  you,  if  I  could  sneak  in  one 
more  question  before  my  time  runs  out  and  shift  to  a  slightly  dif- 
ferent subject  regarding  one  of  those  waivers.  If  Judge  Greene  ap- 
proves your  agreement  with  Ameritech,  what  services  will  they  be 
allowed  by  the  court  to  begin  offering  immediately? 

Ms.  BiNGAMAN.  Long  distance.  That  is  what  it  is  about.  It  is 
about  offering  full-fledged  long  distance  to  their  local  service  cus- 
tomer. 

Mr.  GOODLATTE,  It  is  my  understanding  this  just  begins  the  proc- 
ess by  which  they  can  apply  to  the  Department  to  enter  into  long 
distance;  it  doesn  t  actually  give  them  authority. 

Ms.  Bengaman.  No,  no,  that  is  true.  I  thought  you  meant  assum- 
ing all  of  the  predicates.  I  am  sorry,  I  misunderstood. 

There  are  three  essential  steps.  As  I  said,  we  worked  with  the 
Michigan  and  Illinois  Commissions.  They  have  underway  right  now 
proceedings  to  unbundle  the  Ameritech  network  and  let  competi- 
tors interconnect.  A  very  technical,  difficult  process,  but  it  is  well 
underway  in  those  two  States. 

Presuming  they  issue  their  orders,  which  I  assume  that  they 
will,  Ameritech  will  then  comply  with  them,  interconnect,  let  com- 
petitors hook  up,  let  other  people  begin  selling  local  service.  They 
then  apply  to  us;  we  have  120  days  to  rule  on  their  application.  We 
get  facts,  we  look  at  the  marketplace  facts,  we  look  at  whether 
competitors  can  sell,  is  there  real  competition,  will  there  be  more, 
what  are  the  possibilities,  and  at  the  end  of  the  120  days,  we  rule 
on  Ameritech's  request  to  get  into  long  distance. 

Mr.  GooDLATTE.  Can  you  terminate  that  trial  at  any  time? 

Ms.  BiNGAMAN.  Yes.  We  can  for  cause.  We  can't  just  terminate 
it  because  somebody  walks  in  some  day  and  decides  they  don't  like 
Ameritech.  If  Judge  Greene  grants  this  order  or  under  whatever 
order  he  sees  fit  to  grant,  there  will  be  conditions  set  forth  for  ter- 
mination, and  it  would  be  a  violation  of  the  order,  or  a  determina- 
tion that  there  is  a  substantial  possibility  of  harm  to  competition 
in  these  adjacent  markets.  So  it  would  be  terminated  under  the 
order  of  the  court,  not  at  someone's  whim. 

Mr.  Hyde.  The  gentleman's  time  has  expired. 

The  gentleman  from  Georgia,  Mr.  Barr. 

Mr.  Barr.  Thank  you,  Mr.  Chairman.  Mr.  Chairman,  whenever 
we  revisit  some  aspect  of  the  AT&T  case,  I  am  always  reminded 
of  another  case,  Jarndyce  v.  Jarndyce  which  was  written  about  in 
"Bleak  House,"  which  goes  on  from  generation  to  generation  and 
that  seems  to  be  the  case  here. 

I  do  commend  the  chairman  for  tackling— beginning  to  tackle, 
here  a  very  thorny  issue.  And  I  also  appreciate  the  Department 
and  particularly  the  Antitrust  Division  working  very  constructively 
with  this  committee  and  with  the  chairman  to  fashion  some  legisla- 
tion that  will,  I  think,  add  substantially  and  positively  to  this  as- 
pect. 

Ms.  Bingaman,  with  regard  to  section  2  of  the  proposed  bill,  the 
time  limits  set  forth  therein  are  very  reasonable,  yet  they  are  tight- 
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ly  drawn,  which  I  think  is  necessary  and  which  I  behave  you  have 
indicated  the  Department  beheves  it  can  hve  with  and  function 
within. 

There  are,  of  course,  also  provisions  in  section  2  for  judicial  re- 
view. One  concern  that  I  have  and  it  follows  on  a  couple  of  the 
other  questions  here,  and  that  is  that  if  we  reach  the  point,  or  the 
Department  reaches  the  point  where  the  number  of  cases,  the  num- 
ber of  matters  to  be  determined  under  these  provisions  presented 
to  the  Department,  exceed  the  Department's  capability  to  respond 
to  them,  what  recourse  will  the  Department  have? 

Obviously,  under  the  terms  of  this  bill,  then  the  applications  will 
be  deemed  approved.  Would  you  envisage,  if  there  are  problems, 
the  Department  coming  back  to  the  Congress  asking  for  additional 
positions,  additional  authorization?  Or  do  you  see  some  other  way 
to  go  to  the  courts  to  seek  some  relief  in  the  courts? 

Ms.  BiNGAMAN.  Congressman,  I  don't  envisage  either  of  those.  If 
the  bill  passes,  presumably  it  will  have  an  effective  date  so  there 
will  be  some  lead  time.  Presumably  it  will  be  part  of  a  more  gen- 
eral bill.  There  is  another  bill  pending  that  goes  into  unbundling 
and  interconnection  requirements  and  that  would  have  to  occur. 

In  other  words,  I  would  not  wake  up  next  week  and  have  180 
days  to  do  this  and  the  Department  of  Justice  would  not,  not  me 
personally  but  there  would  be  some  period  of  time  to  plan  for  this, 
to  staff  it,  and  it  will  be  an  overwhelming  amount  of  work.  You  are 
not  wrong  about  that.  I  understand  that  and  we  understand  that. 

But  the  waiver  process  we  go  through  now  would  no  longer  be 
necessary.  That  would  all  be  off  the  table.  You  would  have  the  50 
core  staff  who  are  expert  in  this  available  and  we  would  have  a  pe- 
riod of  time  to  transfer  people  and  to  staff  up  and  I  think  we  would 
have  to  do  that.  And  we  would  have  to  get  down  and  look  very  hard 
at  how  many  people  we  needed. 

I  believe  it  would  probably  be  substantially  more  than  50.  But 
as  I  stated,  it  is  not  for  10  years.  It  is  for  a  short  period.  We  have 
many  cases  where  we  cross  staff  from  other  sections  for  emer- 
gencies, and  I  think  that  is  what  we  would  have  to  do  and  we 
would  do  it. 

Mr.  Barr.  ok.  Thank  you. 

Mr.  Hyde.  I  thank  the  gentleman.  The  gentleman  from  Ohio,  Mr. 
Chabot. 

Mr.  Chabot.  I  have  no  questions  at  this  time,  Mr.  Chairman. 

Mr.  Hyde.  I  thank  the  gentleman. 

And  I  warmly  thank  the  witness,  the  Honorable  Anne  Bingaman, 
for  a  very  enlightening  presentation  which  was  interesting  and 
helpful.  Aiid  we  will,  with  the  gentlelady's  permission,  submit  some 
questions  in  writing. 

Ms.  Bingaman.  Please  do,  Mr.  Chairman. 

Let  me  again  thank  you  personally  for  introducing  this  important 
legislation,  for  holding  this  hearing.  We,  the  Department  of  Justice, 
and  I  personally  appreciate  your  leadership  and  look  forward  to 
working  with  you  and  the  entire  committee  on  this. 

We  thank  you  very  much. 

Mr.  Hyde.  Thank  you  very  much. 

Now  we  turn  to  a  panel  of  three  distinguished  witnesses  who  will 
testify  regarding  the  same  topic.  This  panel  consists  of  Mr.  Bert  C. 
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Roberts  Jr.,  the  chaiiman  and  chief  executive  officer  of  MCI  Com- 
munications Corp.;  Thomas  P.  Hester,  Esq.,  the  executive  vice 
president  and  general  counsel  of  Ameritech,  and  Mr,  Timothy  J. 
Regan,  who  is  division  vice  president  with  Coming,  Inc. 

Welcome  gentlemen.  Each  of  your  written  statements  will  be 
made  a  part  of  the  committee  record  in  its  entirety.  I  ask  respect- 
fully that  you  confine  your  oral  testimony  to  5  minutes  each  and 
if  you  have  caught  your  breath  and  shuffled  your  papers  properly, 
we  will  recognize  you  first,  Mr.  Roberts. 

STATEMENT  OF  BERT  C.  ROBERTS,  JR.,  CHAIRMAN  AND  CHIEF 
EXECUTIVE  OFFICER,  MCI  COMMUNICATIONS  CORP. 

Mr.  Roberts.  Thank  you,  Mr.  Chairman. 

Mr.  Hyde.  Would  you  turn  your  mike  on?  Some  of  us  are  lip- 
readers,  but  not  all. 

Mr.  Roberts.  I  am  Bert  Roberts,  chairman  and  chief  executive 
officer  of  MCI  Communications  Corp.  Thank  you  for  allowing  me 
to  testify  before  this  committee  concerning  telecommunications  re- 
form and  to  discuss  the  specific  issues  raised  by  H.R.  1528,  the 
Antitrust  Consent  Decree  Reform  Act  of  1995. 

MCI's  position  on  telecommunications  reform  is  well-known.  We 
look  forward  to  a  fully  competitive,  fully  deregulated  marketplace. 
The  first  and  highest  priority  of  any  bill  must  be  to  bring  competi- 
tion to  the  last  bastion  of  monopoly,  the  local  telephone  market. 
And  while  this  monopoly  market  is  under  transition,  there  must  be 
strong  safeguards  to  protect  and  promote  competition. 

Historically,  the  Department  of  Justice  has  held  the  pivotal  role 
in  ensuring  fair  and  open  competition  in  the  economy.  We  believe 
that  this  role  must  continue.  MCI  knows  full  well  the  critical  part 
the  Department  played  in  opening  up  the  long-distance  markets  to 
competition.  The  DOJ  should  continue  to  be  actively  engaged  in 
promoting  competition  in  all  telecommunications  markets. 

I  believe  everyone  in  this  room  would  agree  that  without  the  ex- 
traordinary and  ongoing  efforts  of  the  Department  of  Justice  today, 
there  would  be  no  competitive  long-distance  industry,  there  would 
be  no  MCI  and,  most  importantly,  the  United  States  would  not  ex- 
ercise the  level  of  world  leadership  in  telecommunications  and  in- 
formation services  that  it  does  today. 

I  commend  H.R.  1528  for  its  recognition  of  the  Department's 
rightful  role  to  protect  and  promote  critical  public  interests  affected 
by  telecommunications  reform  legislation. 

However,  MCI  cannot  support  the  bill  in  its  current  form.  Impor- 
tant revisions  are  necessary.  We  believe  that  the  focus  of  legisla- 
tion must  be  on  bringing  about  competition  in  the  local  telephone 
market.  There  is  currently  no  meaningful  competition  in  local  tele- 
phone markets.  To  state  the  obvious,  local  phone  service  is  domi- 
nated by  the  Bell  companies.  For  example,  everyone  here  knows  if 
you  want  to  switch  from  Bell  Atlantic,  you  can't.  There  is  no  alter- 
native. 

The  same  dominance  of  the  local  exchange  has  always  been  at 
the  heart  of  the  Bells'  power.  Bell  company  control  of  the  local  mo- 
nopoly was  the  basis  of  the  1982  consent  decree.  There  are  some 
people  who  would  like  to  forget  that,  dismiss  it  as  part  of  the  past. 
We  cannot.  MCI  cannot  forget  the  way  the  Bells  treated  us  and 
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other  potential  competitors,  the  FCC,  and  even  their  own  cus- 
tomers. 

We  cannot  forget  the  predatory  pricing  or  the  burden  on  our  cus- 
tomers of  inconvenient  multidigit  diahng  and  lower  quality  inter- 
connection arrangements.  We  cannot  forget  that  the  Bell  companies 
stonewalled  for  years  on  providing  equal  access,  resisting  and  re- 
fusing requests  until  the  consent  decree  required  it.  Or  how  the 
Bell  system  negotiated  in  bad  faith  over  new  forms  of  interconnec- 
tion and  deliberately  delayed  agreements  with  MCI. 

In  some  cases  in  the  mid-70's,  the  Bells  went  so  far  as  to  rip  out 
our  lines.  At  MCI  we  will  not  forget  the  Bell's  history  of  anti- 
competitive abuses  and  that  is  why  we  are  adamant  that  legisla- 
tion must  not  create  a  scenario  in  which  these  abuses  could  be  re- 
peated. 

Mr.  Chairman,  examples  of  harm  by  the  Bell  system  are  not 
merely  of  historical  interest.  The  risks  they  highlight  continue  to 
exist  today.  The  RBOC's  currently  dominate  the  $15  billion 
intraLATA  toll  market  and  regularly  thwart  competition  there. 
They  exercise  control  over  the  $90  billion  local  telephone  market 
and  are  going  to  do  everything  they  can  to  preserve  their  monopoly. 

That  is  why  MCI  cannot  support  H.R.  1528  as  introduced  and 
why  we  strongly  recommend  the  following  revisions.  First,  tele- 
communication reform  legislation  must  effectively  open  local  mar- 
kets and  RBOC  entry  into  long  distance  must  be  conditioned  on  the 
development  of  actual  competition  in  the  local  market. 

Second,  the  existing  VIII(C)  test,  evidentiary  standard  burden  of 
proof  should  be  retained.  I  find  it  a  little  ironic  that  the  Bells  are 
now  arguing  against  this  standard.  Last  year.  Bell  Atlantic  Presi- 
dent James  Cullen  testified,  and  I  quote,  that  the  standard  from 
section  VIII(C)  of  the  AT&T  consent  decree  "is  the  correct  test  for 
whether  a  Bell  company  should  be  allowed  to  provide  interstate 
long-distance  services." 

Mr.  Cullen's  testimony  was  echoed  by  Sam  Ginn,  the  chairman 
of  Pacific  Telesis  who  stated  the  VIII(C)  test  which  focuses  on  the 
ability  to  impede  competition  in  the  market  the  RBOC's  seek  to, 
the  long-distance  market,  is  the  appropriate  test. 

Now,  for  some  reason,  this  year  the  RBOCs  don't  want  to  meet 
that  test  and  it  is  difficult  to  contend  with  their  constant  change 
of  positions. 

The  third  revision:  critical  post  entry  safeguards — separate  sub- 
sidiaries and  a  strong  imputation  requirement — need  to  be  added 
to  the  bill. 

And  fourth,  the  definition  of  an  affiliate  shouldn't  permit  imme- 
diate RBOC  entry  into  long  distance  through  an  entity  in  which 
they  have  a  substantial  equity  interest.  Without  these  revisions, 
there  is  a  great  risk  that  history  will  repeat  itself.  The  Bells  will 
use  their  bottleneck  control  to  extend  their  market  power  into  long 
distance  and  other  competitive  markets. 

And  there  are  other  risks.  The  interference  of  Bell  monopolies 
with  free  market  force  might  lead  to  an  environment  of  greater  reg- 
ulation and  less  entrepreneurial  opportunity.  We  could  see  hun- 
dreds of  new  antitrust  suits  and  more  litigation  and  regulation. 
Worst  of  all,  we  would  see  a  vibrant  industry  become  stagnant  as 
monopolies  drive  innovation  out. 
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MCI  wants  to  avoid  such  a  scenario,  a  return  to  the  past,  when 
the  courts  were  crowded  with  suits  over  the  Bells'  anticompetitive 
acts  is  not  the  way  to  go. 

We  look  forward  to  working  with  you,  as  well  as  Chairman  Bliley 
and  Fields,  to  produce  reform  legislation  that  makes  sense,  that  is 
right,  and  that  works. 

[The  prepared  statement  of  Mr.  Roberts  follows:] 

Prepared  Statement  of  Bert  C.  Roberts,  Jr.,  Chairman  and  Chief  Executive 
Officer,  MCI  Communications  Corp. 

Good  morning,  Mr.  Chairman  and  members  of  the  Committee.  My  name  is  Bert 
C.  Roberts,  Jr.  I  am  the  Chairman  and  Chief  Executive  Officer  of  MCI  Communica- 
tions Corporation.  It  is  an  honor  to  have  this  opportunity  to  testify  before  the  Com- 
mittee on  critical  issues  regarding  telecommunications  reform  generally  and,  more 
specifically,  on  issues  raised  by  H.R.  1528,  the  "Antitrust  Consent  Decree  Reform 
Act  of  1995." 

I  conmiend  you,  Mr.  Chairman,  for  your  interest  in  bringing  U.S.  telecommuni- 
cations policy  in  line  with  changing  technological  and  marketplace  developments. 
We  all  snare  a  common  goal:  vigorous  competition  in  all  telecommunications  mar- 
kets characterized  by  expanded  entrepreneurial  opportunity,  unprecedented  techno- 
logical innovation  and  lower  consumer  prices.  The  legislative  cnallenge  facing  the 
Congress  is  how  best  to  bring  competition  to  the  monopoly  local  telephone  market. 
It  is  essential  to  ensure  that  this  occurs  before  the  Regional  Bell  Operating  Compa- 
nies BOCs)  are  permitted  entry  into  adjacent  competitive  markets,  so  that  they  do 
not  remonopolize  the  industry  and  reverse  a  decade  of  gains  for  consumers. 

In  this  context,  MCI  applauds  Chairmen  Tom  Blilev  and  Jack  Fields  for  introduc- 
ing H.R.  1555,  the  "Communications  Act  of  1995."  This  legislation  is  intended  to 
open  local  markets  to  competition  and,  critically,  to  ensure  that  the  RBOCs  face  full 
and  robust  facilities-based  competition  before  they  are  permitted  to  enter  the  long 
distance  market.  MCI  looks  forward  to  working  with  the  Congress  on  legislation 
that  achieves  this  result. 

It  is  appropriate  for  the  Judiciary  Committee  to  hold  a  hearing  on  telecommuni- 
cations legislation.  First,  this  Committee  has  jurisdiction  over  our  nation's  antitrust 
laws.  Given  the  history  of  this  industry  and  the  scope  of  comprehensive  tele- 
communications reform,  legislation  will  directly  affect  the  antitrust  laws.  Impor- 
tantly, both  the  antitrust  laws  and  this  legislation  shaie  the  same  goal  of  promoting 
competition.  If  legislation  were  enacted,  Congress  would,  for  the  first  time  in  its  his- 
tory, override  an  antitrust  judgment  and  consent  decree  formally  entered  by  a  fed- 
eral district  court  after  Tunney  Act  review  and  affirmed  by  the  United  States  Su- 
preme Court. 

Also,  this  Committee  has  jurisdiction  over  the  Department  of  Justice  (DOJ).  The 
Department  has  played  a  critical  part  in  opening  up  long  distance  and  other  tele- 
communications markets  to  competition,  and  it  continues  to  serve  an  active  role  in 
promoting  competition  in  all  markets.  Telecommunications  legislation  should,  and 
will,  affect  DOJ's  role.  I  applaud  H.R.  1528's  recognition  of  the  Department's  critical 
role  in  overseeing  RBOC  entry  into  long  distance  markets.  However,  as  discussed 
further  below,  I  urge  this  committee  to  revise  H.R.  1528  in  several  significant  ways, 
including  the  standard  of  review — the  RBOCs  should  be  required  to  demonstrate 
that  there  is  no  substantial  possibility  that  they  can  use  their  monopoly  power  to 
impede  competition  in  the  long  distance  market. 

Overview 

My  testimony  will  focus  on  two  markets:  the  market  for  local  telephone  services 
and  the  long  distance  market.  The  first  and  most  urgent  telecommunications  policy 
priority  is  to  bring  competition  to  local  markets.  There  is  currently  no  meaningiul 
competition  in  local  markets.  It  is  a  monopoly — pure  and  simple.  As  a  result,  the 
price  of  local  service  has  increased  over  the  past  decade  at  the  rate  of  inflation. 

During  the  same  period,  the  price  of  virtually  all  other  telecommunications  serv- 
ices and  products  has  decreased — in  the  long  distance  market,  by  nearly  70%  in  real 
terms.  That  is  because  long  distance  and  other  markets  have  become  intensely  com- 
petitive even  while  the  RBOCs  have  retained  their  local  monopolies.  Accordingly, 
any  legislation  must  create  the  environment  that  will  ensure  competition  in  local 
monopoly  markets.  To  accomplish  that  goal.  Congress  must  establish  basic  market- 
opening  ground  rules  and  preempt  state  and  local  laws  and  regulations  that  pre- 
clude efiective  local  competition. 
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It  is  important  to  recognize  that  mere  elimination  of  legal  and  regulatory  barriers 
to  local  competition  alone  will  not  cause  local  competition  to  develop  overnight. 
There  is  no  magic  wand.  There  are  significant  economic  and  technological  barriers. 
Companies  like  MCI  are  attempting  to  surmount  all  of  these  barriers.  MCI  has  com- 
mitted hundreds  of  millions  of  dollars  to  develop  a  competitive  alternative  to  the 
local  Bell  monopolies — just  as  MCI  spent  billions  of  dollars  to  develop  a  competitive 
alternative  in  long  distance  over  seemingly  unbeatable  odds. 

Removal  of  legal  and  regulatory  entry  barriers  is  a  crucial  first  step  before  new 
entrants  will  make  the  massive  investments  necessary  to  build  new  local  telephone 
networks.  Capital  markets  will  not  put  these  huge  sums  at  risk  unless  and  until 
the  law  is  changed  to  give  potential  competitors  a  fair  opportunity.  Even  once  legal 
and  regulatory  barriers  are  removed,  it  will  take  time  for  these  investments  to  occur 
and  to  pay  oft.  In  the  meantime,  the  exjjert  federal  agencies  must  oversee  the  tran- 
sition to  ensure  that  artificial  barriers  are  removed  and  to  monitor  the  progress  of 
competitors. 

Once  that  fundamental  step  has  been  accomplished  and  eflective  local  competition 
has  emerged,  restrictions  needed  to  protect  competition  in  other  markets  from  Bell 
bottleneck  abuse  can  be — and  should  be — lifted.  The  issue  of  Bell  entry  into  long 
distance  has  never  been  a  question  of  whether,  but  when:  either  when  a  Bell  Com- 
pany divests  its  local  monopoly  or  when  effective  competition  develops  in  the  local 
telephone  services  market. 

However,  if  the  pro-competitive  safeguards  of  the  consent  decree  are  lifted  pre- 
maturely, the  result  will  be  catastrophic  for  both  consumers  and  competitors.  The 
Bell  Companies  will  leverage  their  local  monopolies  and  seek  to  recreate  the  verti- 
cally integrated  Bell  System  that  stifled  competition  for  so  long  in  all  telecommuni- 
cations markets.  We  would  likely  end  up  with  a  dramatic  concentration  of  power 
in  the  telecommunications,  information  services,  and  media  industries,  leaving  only 
a  few  integrated  companies  that  would  not  compete  aggressively  against  each  other. 
The  result  would  be  less  rapid  technological  innovation  and  significantly  higher 
prices  than  vigorous  competition  would  produce.  If  the  sequencing  isn't  done  right, 
there  is  a  grave  risk  of  replacing  regulated  telephone  monopolies  with  much  larger 
unregulated  multimedia  monopolies.  The  hundreds  of  entrepreneurial  companies, 
many  now  operating  in  the  states  of  members  of  this  committee,  would  go  out  of 
business.  Small  businesses  are  the  real  job  creators  and  a  key  source  of  innovation 
in  the  U.S.  economy.  Legislation  must  create  an  environment  in  which  market 
forces,  not  monopolies,  decide  which  companies  survive. 

Mr.  Chairman,  without  proper  safeguards,  the  industry  will  become  mired  in  the 
kind  of  regulatory  and  legal  proceedings  that  so  preoccupied  state  agencies,  the  FCC 
and  the  courts  in  the  1970s.  The  need  for  regulation  and  litigation  will  increase,  be- 
cause regulators  will  have  to  struggle  with  the  problem  that  they  have  never  been 
able  to  solve:  how  to  force  the  Bell  Companies  to  act  contrary  to  their  monopolistic 
incentives  and  cooperate  with  companies  against  which  they  are  competing. 

Of  course,  the  Bell  Companies  have  it  within  their  power  to  enter  the  long  dis- 
tance business  tomorrow.  If  they  don't  want  to  wait  until  effective  local  competition 
develops,  they  can  provide  long  distance  service  immediately  by  spinning  off  their 
local  telephone  business.  All  the  Bell  Companies  have  to  do  is  make  a  choice  be- 
tween their  local  bottlenecks  and  long  distance.  Once  they  give  up  their  monopoly 
power,  there  is  no  reason  why  they  cannot  provide  long  distance  service. 

It  is  no  surprise  that  the  Bell  Companies  have  been  unwilling  to  make  this  choice. 
They  want  it  both  ways.  They  want  to  keep  their  local  monopolies  and  compete  in 
the  long  distance  business.  But  they  do  not  want  to  compete  in  long  distance  with- 
out the  unfair  anticompetitive  advantages  that  simultaneous  retention  of  their  local 
bottlenecks  would  provide.  The  last  thing  they  want  is  a  level  playing  field. 

Allowing  them  such  an  unfair  advantage  would  cripple  the  prospects  for  local 
competition  and  threaten  to  roll  back  the  progress  achieved  in  long  distance  since 
divestiture  severed  the  tie  between  local  and  long  distance.  Long  distance  competi- 
tion has  flourished  because  long  distance  carriers  have  been  able  to  compete  on  an 
equal  basis.  The  Bell  Companies  lost  the  incentive  and  ability  to  discriminate  in 
favor  of  an  affiliated  carrier. 

The  progress  in  long  distance  competition  should  be  preserved  and  progress  to- 
ward meaningful  competition  in  local  services  should  begin.  An  open,  deregulated 
marketplace  characterized  by  entrepreneurial  opportunity  and  technological  innova- 
tion will  best  serve  consumers — as  well  as  ensure  America's  leadership  in  informa- 
tion technologies  well  into  the  next  century. 
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Long  Distance  Competition:  Success  Story  for  the  Economy  and  Consumers 

Such  a  marketplace  exists  today  in  the  lone  distance  industry.  Mr.  Chairman,  the 
changes  spurred  on  by  the  Department  of  Justice  and  the  FCC  have  meant  that 
Americans  now  have  multiple  options  for  long  distance  telephone  service.  Both  large 
and  small  entrepreneurial  companies  now  compete  in  the  long  distance  industry.  In 
Illinois,  87  long  distance  providers  are  providing  customized  service  to  consumers 
and  small  businesses.  In  California  and  Texas,  over  100  companies  offer  a  variety 
of  long  distance  services.  In  Michigan,  New  York,  Colorado,  Florida,  and  Pennsylva- 
nia, over  50  long  distance  companies  are  today  ofTering  service.  The  vigorously  com- 
petitive long  distance  industry  has  been  a  windfall  for  the  U.S.  consumer  and  the 
engine  for  tne  unprecedented  technological  innovations  sweeping  the  telecommuni- 
cations industry. 

A  study  by  Dr.  Robert  Hall  of  Stanford  University,  Long  Distance:  Public  Benefits 
from  Increased  Competition  (October,  1993),  confirmed  what  the  world  already 
knew — that  competition: 

Created  a  vibrant  long  distance  market  with  thousands  of  innovative  services 
offered  by  hundreds  of  carriers.  (A  listing  of  MCI's  major  products  is  attached 
as  Exhibit  1). 

Stimulated  an  unprecedented  surge  in  technological  innovation.  New  features 
and  enhanced  billing  options  are  made  possible  by  substantial  investments  in 
new  technology.  Carriers  such  as  MCI  have  invested  billions  of  dollars  in  creat- 
ing state-of-the-art  digital  networks.  Over  the  last  five  years,  MCI  has  invested 
virtually  all  of  its  cash  flow  into  its  network  infrastructure.  MCI  will  spend  $3 
billion  again  this  year  to  upgrade  its  network  and  transmission  technology  to 
hasten  the  widespread  availability  of  Internet  access,  broadcast  quality 
videophones,  electronic  data  interchange,  long  distance  medical  imaging,  multi- 
media education  and  a  single-number  personal  communications  service  that  will 
use  the  same  pocket-sized  telephone  anywhere  in  the  world. 

MCI's  technological  investments  are  also  helping  the  cause  of  addressing 
mankind's  next  challenges.  Two  weeks  ago,  MCI  and  the  National  Science 
Foundation  announced  the  launch  of  a  new  high-speed  network  to  use  advanced 
information  technologies  that  enable  massive  amounts  of  voice,  data  and  video 
to  be  combined  and  transmitted  at  speeds  nearly  four  times  faster  than  current 
technology.  Initially,  the  network  service  will  tie  together  the  Pittsburgh  and 
San  Diego  Supercomputing  Centers;  the  Cornell  Theory  Center;  the  National 
Center  for  Supercomputer  Applications  in  Urbana,  Illinois;  and  the  National 
Center  for  Atmospheric  Research  in  Colorado. 

Some  of  the  possible  applications  for  high  performance  computing  and  the 
highspeed  network  service  offered  by  MCI  include  building  more  energy-effi- 
cient cars;  improving  environmental  modeling;  and  designing  better  drugs.  The 
existence  of  a  national  highspeed  broadband  backbone  for  experiments  in 
networking  between  super  computing  centers  will  enable  researchers  to  develop 
technologies  such  as  high-density  video  conferencing  from  personal  computers, 
remote  telemedicine  and  two-way  communications  between  citizens  and  their 
government. 

Caused  quality  to  soar  as  long  distance  companies  criss-crossed  the  nation 
with  fiber  optic  networks  that  today  comprise  the  Information  Highway.  Digital 
transmission,  particularly  digital  fiber,  enhances  quality.  The  dropped  calls, 
echoes,  and  noisy  lines  that  once  plagued  the  pre-divestiture  Bell  System  long 
distance  service  are  a  thing  of  the  past.  Calls  across  the  country  now  typically 
sound  as  though  they  are  coming  from  next  door. 

Drove  real  long  distance  prices  to  American  consumers  down  by  more  than  60 
percent  between  1995  and  1992,  net  of  access  charge  reductions. 
Since  1992,  long  distance  prices  have  dropped  even  further.  Professor  Hall  re- 
cently updated  his  study  to  reflect  long  distance  price  changes  in  1993  and  1994. 
He  found  that  real  long  distance  prices  continued  to  decline  in  1993  and  fell  again 
in  1994  by  5  percent.  As  of  today,  Mr.  Chairman,  the  vigorous  competition  in  long 
distance  has  produced  a  nearly  70  percent  decline  in  real  prices.  The  same  long  dis- 
tance call  that  cost  $1.77  (in  1994  dollars)  ten  years  ago,  would  cost  less  than  58 
cents  today.  Exhibits  2  and  3  provide  graphic  evidence  of  these  significant  price  re- 
ductions. 

Vigorous  price  competition  abounds  in  the  long  distance  industry.  Many  discount 
plans  are  available.  All  long  distance  customers — both  residential  and  business — 
have  numerous  opportunities  to  cut  their  long  distance  bills  substantially  by  signing 
up  for  one  of  these  many  options.  For  example,  business  customers  that  make  term 
commitments  can  save  by  20,  30  or  40  percent.  Similarly,  residential  customers  that 
make  use  of  various  calling  plans,  such  as  MCI's  new  Friends  and  Family  program, 
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can  also  save  from  25  to  50  percent.  Discounting  dramatically  lowers  the  effective 
price  to  the  customer  and  is  tne  principle  mechanism  by  which  vigorous  and  aggres- 
sive price  cutting  is  achieved. 

The  benefits  of  long  distance  competition  can  be  replicated  in  industry  sectors  now 
dominated  by  monopolies  if  legislation  follows  the  appropriate  "blueprint." 

"Blueprint"  for  Pro-Competition  Legislation 

If  legislation  is  to  accomplish  for  consumers  and  for  all  sectors  of  the  industry 
what  divestiture  did  for  long  distance  competition,  it  must  remove  entry  barriers 
that  today  thwart  the  achievement  of  effective  local  exchange  competition.  These 
barriers  deny  consumers  the  lower  prices,  innovative  services  and  information  infra- 
structure enhancements  that  competitive  forces  have  provided  to  long  distance  tele- 
phone consumers.  True  local  numoer  portability;  dialing  parity;  unbundling  of  local 
service  elements;  interconnection  requirements;  nondiscriminatory,  cost-based  ac- 
cess; and  unrestricted  resale  availability  are  among  the  important  features  that  will, 
over  time,  break  down  the  RBOCs'  bottleneck  monopoly  and  spur  competition  in  the 
local  exchange. 

Legislation  should  provide  for  reasonable  and  achievable  conditions  for  RBOC 
entry  into  the  competitive  long  distance  marketplace.  Legislation  can  promote  com- 
petition in  all  telecommunications  markets  and  protect  consumers  by: 

Requiring  the  Federal  Communications  Commission  (FCC),  with  an  appro- 
priate role  for  the  states,  to  find  that  the  entry  barriers  to  local  exchange  com- 
petition have  been  removed,  to  prescribe  and  ensure  full  implementation  of 
rules  for  interconnection,  cost-based  nondiscriminatory  access  and  true  number 
portability,  among  other  things. 

Providing  the  appropriate  sequencing  for  RBOC  entry  into  the  long  distance 
marketplace.  Actual  competition  in  the  local  exchange  must  occur  first.  Only 
then  should  the  RBOCs  be  permitted  to  seek  entry  into  the  long  distance  mar- 
ket. 

Giving  the  DOJ  an  appropriate  role  and  requiring  the  RBOCs  to  satisfy  a  test 
based  on  market  facts  that  ensures  that  there  is  no  substantial  possibility  that 
the  RBOCs  can  impede  competition  before  the  DOJ  can  approve  tneir  entry  into 
the  long  distance  market. 
Effective    telecommunications    legislation    must    establish    irnportant    post-entry 
consumer  safeguards  to  guard  against  anti-competitive  abuses.  For  example,  oppor- 
tunities for  cross-subsidization  must  be  reduced  by  requiring  that  the  RBOCs  pro- 
vide long  distance  services  through  a  separate  subsidiary. 

DOJ-Ameritech  Agreement 

Mr.  Chairman,  Congress  has  an  historic  opportunity  to  pass  legislation  that  will 
complete  the  transition  from  a  monopoly  telepnone  system  to  an  open  and  competi- 
tive multimedia  marketplace.  To  assist  you  in  that  effort,  I  commend  the  recent  Jus- 
tice Department — Ameritech  agreement  to  your  attention.  That  agreement  itself  is 
an  historic  event.  For  the  first  time,  DOJ,  a  Bell  Company  and  AT&T  have  reached 
agreement  on  a  plan  for  opening  up  the  local  telephone  market  and,  if  that  suc- 
ceeds, then  allowing  Ameritech  to  provide  long  distance  service.  This  agreement  is 
very  important  to  the  telecommunications  reform  debate  for  several  reasons: 

Ameritech  has  agreed  to  open  its  local  network  and  further  agreed  that  actual 
local  competition  must  exist  before  entering  the  long  distance  market.  Under 
the  terms  of  the  agreement,  Ameritech  would  stay  out  of  long  distance  until 
DOJ  determined  that  actual  local  competition  exists. 

It  includes  a  competition-based  test  designed  to  make  certain  Ameritech  can- 
not block  competition  in  the  future — requiring  the  Justice  Department  to  make 
sure  there  is  no  substantial  possibility  that  Ameritech  could  use  its  position  in 
local  exchange  telecommunications  to  impede  competition. 

It  includes  continued  oversight  by  the  Justice  Department.  The  order  gives 
the  DOJ  ongoing  power  to  order  Ameritech  to  discontinue  conduct  that  impedes 
competition  in  tne  long  distance  market.  It  also  allows  the  Justice  Department 
to  order  Ameritech  to  cease  offering  long  distance  services  if  it  finds  that 
Ameritech  is  blocking  competition. 

It  requires  separate  subsidiaries.  Under  the  agreement,  Ameritech  must  keep 
its  long  distance  operations  in  a  separate  subsidiary,  with  its  own  officers  and 
personnel,  its  own  financial  and  accounting  records,  and  its  own  facilities.  This 
requirement  is  absolutely  critical  if  we  are  to  have  any  chance  of  policing  and 
preventing  RBOC  cross-subsidization  of  their  long  distance  operations  with  local 
ratepayer  revenues.  I  urge  this  committee  to  include  such  a  requirement  in  H.R. 
1528. 


87 

Pre-Divestiture  Bell  System  Abuses  Harmed  the  Public 

MCI  pioneered  competition  in  long  distance.  MCI  knows  from  experience  the  ben- 
efits of  competition  in  the  marketplace — as  well  as  the  anti -competitive  harm  that 
can  occur  when  a  monopoly  leverages  its  power.  Competition  makes  a  big  difference. 
As  we  look  to  the  future,  it  is  critical  for  Congress  to  reflect  on  and  draw  from  the 
lessons  of  the  past. 

Prior  to  divestiture  in  1984,  the  Bell  System  had  a  virtual  monopoly  in  almost 
all  segments  of  telecommunications  in  the  United  States — local  telephone  service, 
long  distance  service  and  equipment  manufacturing.  Competitors  were  forced  to  file 
antitrust  cases  because  regulators  were  unable  to  prevent  the  unfair  and  anti- 
competitive exercise  of  market  power.  The  DOJ  initiated  its  second  formal  investiga- 
tion of  the  Bell  System  in  1974  and  sued  on  behalf  of  the  U.S.  government  later 
that  j^ear.  The  DOJ  charged  that  the  Bell  System  violated  federal  antitrust  laws  by 
conspiring  to  monopolize  three  major  markets:  long  distance,  customer  premises 
equipment,  and  network  switching  and  transmission  equipment.  Among  the  anti- 
competitive abuses  suffered  by  MCI  and  identified  by  DOJ  in  its  lawsuit  were  pred- 
atory pricing  and  denial  of  equal  access  to  essential  local  exchange  facilities: 

Customers  of  the  competitors  were  burdened  with  inconvenient,  multi-digit 
dialing  arrangements  and  lower  quality  services.  The  Bell  System  did  nothing 
to  further  the  provision  of  equal  access  (1-plus  calling  with  presubscription)  for 
years  after  MCI  requested  it.  Equal  access  was  not  implemented  until  it  was 
required  under  the  terms  of  the  consent  decree. 

The  Bell  System  negotiated  in  bad  faith  over  new  forms  of  interconnection. 
They  persisted  in  slow-rolling  MCI  on  interconnection  agreements.  During  the 
interconnection  fights  of  the  mid-1970's,  several  Bell  companies  went  so  far  as 
to  rip  out  MCl's  lines.  To  get  the  lines  restored,  we  had  to  go  to  court. 

The  Bell  telephone  companies  and  Bell  Labs  delayed  releasing  technical  infor- 
mation long  distance  carriers  needed  to  develop  new  services. 
These  kinds  of  illegal,  anticompetitive  behavior  impeded  MCI's  bid  to  compete  in 
the  long  distance  market  for  many  years.  And  consumers  were  denied  the  lower 
prices,  innovation  and  better  quality  that  competition  has  since  delivered. 

Mr.  Chairman,  these  examples  of  Bell  System  harm  are  not  merely  of  historical 
interest.  The  risks  they  highlight  continue  to  exist  today.  As  long  as  the  Bell  Com- 
panies maintain  a  stranglehold  over  local  telephone  services,  they  have  the  same 
ability  and  incentive  to  engage  in  this  kind  of  anticompetitive  conduct.  Regulatory 
"safeguards"  have  never  been  adequate  to  prevent  it;  nor  will  thev  ever  be.  As  As- 
sistant Attorney  General  Anne  Bingaman  recently  testified  before  tne  Senate: 

Until  the  success  of  the  Department's  suit,  regulation  and  litigation  had  not 
been  effective  in  breaking  through  that  local  bottleneck.  The  Bell  System 
proved  itself  adept  at  devising  new  ways  to  use  the  bottleneck  to  hurt  com- 
petition in  other  markets  more  quickly  than  the  courts  and  regulatory  agen- 
cies could  order  solutions.  Among  other  things,  the  Bell  System  used  its  mo- 
nopoly profits  to  hire  legions  of  lawyers  to  make  sure  that  any  proceeding 
that  challenged  any  aspect  of  the  monopoly  was  bogged  down  in  endless 
proceedings. 

The  framework  of  the  1982  consent  decree  is  based  on  the  Justice  Department's 
basic  theory  of  the  antitrust  case:  the  bottleneck  monopoly  had  to  be  separated  from 
potentially  competitive  services  in  order  to  allow  competition  to  develop.  The  RBOCs 
were  prohibitea  from  engaging  in  long  distance,  equipment  manufacturing  and  in- 
formation services  because  only  a  structural  separation  between  monopoly  and  com- 
petitive markets  could  prevent  anticompetitive  abuses.  Decades  of  experience  had 
proven  that  regulatory  oversight  of  Bell  System  behavior  was  insufficient  to  prevent 
those  abuses. 

The  same  sort  of  anti-competitive  abuse  will  happen  all  over  again  if  the  Bell 
Companies  are  allowed  into  adjacent  markets,  such  as  long  distance,  with  their  local 
monopolies  intact.  Few  people  today  remember  the  plain  old  rotary  dial  telephone, 
but  it  defined  the  limits  of  customer  choice  for  decades.  Few  people  today  remember 
Bell  System  abuse  of  over  a  decade  ago,  but  it  existed.  We  should  not  allow  a 
generational  gap  to  blind  us  to  the  lessons  of  the  past.  MCI  learned  these  lessons 
the  hard  way — from  experience. 

Bell  Company  Threat  to  Competition  Remains 

The  economic  incentive  to  leverage  control  over  the  local  monopoly  to  impede  com- 
petition in  related  markets  is  substantial.  Unless  excluded  from  these  markets,  the 
Bell  Companies  will  have  both  the  incentive  and  the  ability  to  provide  their  competi- 
tors with  inferior  connections  and  set  discriminatory  rates  for  bottleneck  local  tele- 
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phone  services  as  well  as  to  cross-subsidize  by  allocating  the  costs  of  providing  the 
competitive  services  to  monopoly  ratepayers. 

The  very  same  Bell  monopolies  tnat  fought  against  competition — who  opposed 
competitive  private  line  service  in  the  1960s  .  .  .  who  fought  direct  dial  long  dis- 
tance competition  in  the  1970s  .  .  .  and  who  denied  MCI  interconnection  .  .  . 
now  argue  that  the  telecommunications  marketplace  has  substantially  changed. 
Now  the  RBOCs  argue  that  they  should  be  allowed  to  enter  the  long  distance  mar- 
ketplace. The  changes  that  have  occurred  since  divestiture  have  been  in  competitive 
markets:  long  distance,  manufacturing  and  information  services.  Local  telephone 
service  is  still  a  monopoly  and  all  of  the  Bell  Companies  continue  to  abuse  their  mo- 
nopoly power. 

Exhibit  4  describes  recent  anticompetitive  activities  by  all  seven  of  the  RBOCs. 
These  abuses  run  the  gamut  from  discrimination  in  interconnection  of  potential 
local  competitors,  to  predatory  pricing,  to  deceptive  marketing  practices.  In  several 
instances,  the  RBOCTs  were  found  to  have  violated  clear  and  specific  rules — ^they 
simply  broke  the  law. 

In  recent  testimony  before  the  Senate  Judiciary  Committee,  an  executive  testify- 
ing on  behalf  of  a  company  that  is  trying  to  compete  with  the  RBOCs  said  that  they 
have  experienced  "systematic  and  widespread  pricing  and  marketing  practices  that 
pose  a  direct  threat  to  the  possibility  of  any  new  entrant  establishing  a  viable  mar- 
ket position  in  competition  with  the  Bell  Operating  Companies."  He  then  went  on 
to  elaborate: 

The  most  basic  tactic  that  the  Bell  Operating  Companies  have  sought  to  use 
against  competitors  is  the  price  squeeze.  Because,  as  I  explained  earlier, 
interconnection  is  an  absolute  necessity,  the  Bell  Operating  Companies  can 
control  the  revenues  (and,  accordingly,  the  market  opportunity)  of  their 
competitors  by  establishing  the  price  of  interconnection.  When  the  FCC  first 
ordered  the  larger  telephone  companies  to  permit  competitors  Lo  collocate 
in  their  central  offices  in  1992,  they  responded  with  rates  that  were  in 
many  cases  nearly  as  high  as  the  prices  of  the  services  that  thev  provided 
to  customers  for  whom  we  wanted  to  compete.  In  several  cases  tne  charges 
for  construction  of  a  10-by- 10-foot  wire-mesh  enclosure  for  our  equipment 
inside  the  phone  company  s  central  ofiice  were  in  excess  of  $100,000,  which 
is  more  than  the  cost  of  constructing  a  typical  single-family  home  in  many 
metropolitan  areas  in  the  U.S.  (Testimony  of  Royce  J.  Holland,  MFS  Com- 
munications, May  3,  1995.) 

Today,  MCI  and  the  entire  competitive  long  distance  industry  are  still  dependent 
upon  the  Bell  monopolies.  All  long  distance  companies  need  to  interconnect  with  the 
local  telephone  company's  network  in  order  to  complete  our  customers'  calls.  As  dis- 
cussed below,  we  pay  nearly  half  of  our  revenues  to  local  telephone  companies  for 
access  to  their  networks.  The  local  telephone  monopolies  are  "gatekeepers '  between 
MCI  and  its  customers. 

Imagine,  Mr.  Chairman,  if  United  Airlines  had  to  compete  against  American  Air- 
lines in  Chicago  but  American  also  owned  O'Hare  airport  and  the  roads  going  to 
the  airport,  and  controlled  all  the  landing  slots.  Further,  imagine  that  American  had 
a  pre-existing  customer  relationship  with  all  of  United's  customers.  With  a  competi- 
tor controlling  facilities  United  needs  access  to  and  acting  as  a  "gatekeeper"  between 
it  and  its  customers,  how  long  would  it  be  before  United  Airlines  was  grounded? 

Local  Competition  Is  a  Bell  Company  Myth 

In  any  given  geographic  area,  only  one  company  provides  the  connectivity  that  al- 
lows us  to  communicate  with  one  another  through  the  telephone.  Anyone  who  wants 
telephone  service — local  or  long  distance — must  rely  on  the  local  telephone  company 
to  provide  that  connectivity.  Tne  monopoly  market  for  local  services  is  a  $90  billion 
market.  Today,  the  Bell  Companies  retain  a  monopoly  on  three  kinds  of  local  tele- 
phone service:  local  exchange  (calling  friends  and  family  across  town),  exchange  ac- 
cess (connecting  you  to  your  long  distance  phone  company  for  long  distance  calls), 
and  intraLATA  toll  calls  ("short-haul"  long  distance  calls). 

The  easiest  way  to  prove  there  is  no  competition  is  to  observe  that  there  is  no 
place  in  the  country  today  where  a  consumer  has  a  meaningful  choice  of  carriers 
for  local  exchange  service.  When  consumers  move  into  a  new  home,  they  can  buy 
a  telephone  at  a  store  or  bring  their  old  one  with  them.  They  can  order  long  distance 
service  from  any  of  a  number  of  interexchange  carriers.  Mr.  Chairman,  the  New 
York  Times  recently  reported  that  nearly  25  million  customers  switched  long  dis- 
tance companies  last  year.  However,  if  they  want  to  be  able  to  use  the  phone  to  call 
their  ofTice  or  neighbors,  or  to  make  a  long  distance  call,  they  must  order  service 
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from  the  single  local  telephone  company  serving  their  area.  There  is  no  efTective 
competition  for  local  telepnone  service  as  long  as  consumers  have  no  choice  but  to 
order  that  telephone  service  from  the  incumbent  local  telephone  company. 

The  Bell  Companies  claim  that  they  have  been  facing  significant  competition  for 
exchange  access  traffic.  This  statement  ignores  the  fact  that  long  distance  compa- 
nies pay  nearly  half  of  every  revenue  dollar  for  access,  and  approximately  99.4  per- 
cent of  those  dollars  go  to  the  local  telephone  monopolies.  As  an  industry,  long  dis- 
tance company  payments  to  local  monopolies  last  year  exceeded  $20  billion.  MCl's 
access  payments  to  local  telephone  monopolies  approached  $6  billion.  Compared  to 
the  billions  of  dollars  paid  to  the  Bell  Companies,  MCI  paid  only  $25  million — less 
than  four  tenths  of  one  percent — to  competitive  access  providers  (CAPs). 

CAPs  hold  less  than  one-half  of  one  percent  of  the  exchange  access  market — that's 
the  Bell  Companies'  idea  of  competition?  The  Bells'  claim  is  further  belied  by  con- 
tinuing growtn  in  their  access  traffic  volumes.  In  the  last  three  years,  local  tele- 
phone company  access  traffic  has  grown  by  approximately  seven  percent  a  year.  In- 
terestingly, in  two  states  where  the  presence  of  CAPs  would  likely  erode  local  tele- 
phone company  access  business — Illinois  and  New  York — the  growth  in  access  has 
also  been  significant.  In  both  Illinois  and  New  York,  interstate  access  traffic  carried 
by  Ameritecn  and  NYNEX  grew  by  more  than  seven  percent  in  1994. 

Nevertheless,  the  Bell  Companies  argue  that  competition  in  the  local  telephone 
market  is  already  here,  taking  away  customers  and  driving  down  prices.  Do  not  to 
be  misled — the  Bell  Companies  are  not  describing  actual  local  telephone  competi- 
tion. Instead,  they  are  describing  the  potential  for  competition  for  some  of  the  pnys- 
ical  elements  of  tne  local  exchange  in  some  areas.  This  was  the  conclusion  of  a  1993 
study  entitled  The  Enduring  Local  Bottleneck  by  Economics  and  Technology  Inc.  and 
Hatfield  Associates: 

Expansion  of  alternative  access  provider  services,  FCC  mandated  inter- 
connection requirements,  the  growing  use  of  wireless  services,  even  multi- 
billion  dollar  alliances  between  traditional  teleconrununications  carriers  and 
potential  future  alternative  local  service  providers,  have  all  contributed  to 
a  perception  that  local  competition  has  arrived.  While  these  developments 
may  have  increased  the  prospects  for  competition,  their  actual  economic  im- 
pact on  the  traditional  local  exchange  monopolies  is,  at  the  present  time, 
far  more  smoke  than  fire.  Furthermore,  the  enormous  investments  reauired 
to  build  alternative  local  networks  across  the  country,  the  time  it  will  take 
to  win  customers  away  from  the  incumbents,  and  the  power  of  the  domi- 
nant local  exchange  carriers  to  thwart  competitive  entry  ensure  that  effec- 
tive competition  will  not  occur  overnight. 

Very  limited  competition  for  parts  of  the  local  exchange  in  a  few  geographic  areas 
does  not  translate  to  effective  competition  for  local  telephone  service.  The  Enduring 
Local  Bottleneck  points  out  the  limits  of  competition  in  local  markets  today  and  the 
resources  available  to  the  RBOCs  to  maintain  their  bottleneck  control,  including: 

Wireless  services,  principally  cellular  services,  are  not  substitutes  for  local 
service.  The  costs,  capacity  constraints.  Quality  and  reliability  of  wireless  serv- 
ices relative  to  basic  local  service  precluae  direct  substitution.  More  than  nine- 
ty-five percent  of  all  cellular  calls  today  are  carried  by  the  local  telephone  net- 
work. Consider,  too,  that  the  Bell  Companies  are  the  dominant  players  in  the 
cellular  market  today,  controlling  nearly  two-thirds  of  the  cellular  spectrurn. 

No  cable  system  offers  local  telephone  service.  These  systems  require  signifi- 
cant capital  investments  to  provide  two-way  telephony.  In  view  of  the  mag- 
nitude of  investments  required,  it  will  be  some  time  before  any  significant  num- 
ber of  consumers  would  have  a  competitive  alternative  available  from  cable  op- 
erators, even  under  the  most  favorable  scenario. 
Even  if  current  technologies  were  able  to  duplicate  the  local  exchange  function, 
competition  could  not  exist  in  most  states  today.  Most  states  prohibit  competition 
by  law  or  regulation. 

Mr.  Chairman,  US  WEST— the  company  that's  selectively  selling  off  rural  ex- 
changes— and  other  Bell  Companies  argue  that  monopolies  exist  in  areas  that  no 
one  else  will  serve.  That's  because  they've  seen  to  it  that  it's  illegal.  In  most  states, 
including  Virginia,  Texas,  South  Carolina,  Florida,  Ohio,  Colorado,  Nebraska,  Lou- 
isiana, Hawaii,  Kentucky,  West  Virginia,  Alaska,  Mississippi,  Tennessee,  New  Mex- 
ico and  Rhode  Island,  potential  competitors  cannot  legally  provide  local  exchange 
service.  In  Washington  and  Pennsylvania,  state  statutes  allow  for  competition,  but 
the  state  regulators  have  yet  to  authorize  service.  In  only  13  states  do  regulators 
allow  any  level  of  competition  for  basic  local  services. 

In  the  few  states  that  are  trying  to  open  local  markets,  the  RBOCs  are  doing  ev- 
erything they  can  to  thwart  competition  and  they  are  succeeding.  A  March  20,  1995, 
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Wall  Street  Journal  article  entitled  "Not  Welcome  Here"  examined  competition  in 
the  local  market.  It  found  that,  "In  the  states  already  open  to  competition,  Baby 
Bells  routinely  deny  or  slow  access  to  their  networks,  price  their  services  below  cost, 
and  invoke  arcane  statutes  to  protect  their  turf.  Once  rivals  are  up  and  running, 
the  local  Bell  can  force  customers  to  dial  complex  access  codes  or  give  up  their 
phone  numbers  when  they  sign  with  a  competitor." 

The  tiny  pockets  of  emerging  competition,  which  the  Bell  Companies  prefer  to 
show  you  through  a  magnifying  glass  to  overstate  their  impwrtance,  do  not  today 
provide  consumers  with  choices  for  local  telephone  service. 

Bells  Fight  To  Maintain  $15  Million  IntraLATA  Toll  Monopoly 

Mr.  Chairman,  clearly  there  is  no  real  competition  in  either  the  local  exchange 
or  exchange  access  markets.  Nor  does  it  exist  in  the  intraLATA  toU  ("short-ham" 
long  distance)  market.  The  Bell  Companies  allege  that  emerging  competition  in  that 
market  justifies  permitting  them  to  offer  interLATA  long  distance  services.  The  Bell 
Companies  would  have  you  believe  that  all  entry  barriers  in  the  intraLATA  market 
have  been  or  are  about  to  be  eliminated  and  that  the  market  has  been  free  from 
Bell  Company  anti  competitive  abuses. 

Unfortunately,  that  simply  isn't  true.  Exhibit  5  summarizes  the  current  status  of 
intraLATA  competition  and  demonstrates  the  extent  to  which  the  Bells  will  go  to 
ward  off  competition.  It  also  provides  numerous  examples  of  Bell  Company  abuses 
which  have  significantly  limited  the  growth  of  competition  in  the  "short-haul"  mar- 
ket. 

First,  while  some  degree  of  intraLATA  competition  exists  in  44  states,  nowhere 
does  intraLATA  "equal  access"  exist.  By  equal  access,  I  mean  "1+"  dialing  parity 
and  the  ability  of  consumers  to  presubscribe  to  their  intraLATA  carrier  oi  choice. 
Without  equal  access,  customers  must  dial  a  special  five-digit  access  code  to  reach 
a  long  distance  carrier.  Most  consumers  either  don't  know  this  is  possible,  don't 
know  the  access  codes,  or  don't  want  to  be  bothered.  Only  with  intraLATA  equal 
access  can  consumers  benefit  from  fair  and  open  competition.  Ten  states  have  or- 
dered intraLATA  toll  dialing  parity,  but  let  me  repeat:  today  there  is  no  RBOC  terri- 
tory in  America  where  intraLATA  equal  access  exists.  Thus,  the  local  telephone  com- 
panies still  control  virtually  100  percent  of  the  intraLATA  direct  dial  marlcet. 

Second,  the  RBOCs  have  opposed  intraLATA  competition  in  every  state  that  has 
tried  to  open  that  market  to  competition.  The  most  notorious  contemporary  example 
of  RBOC  interference  with  "basic"  intraLATA  authority  is  Pacific  Bell's  improper 
conduct  before  the  California  Public  Utility  Commission  (PUC).  Aver  fighting  com- 
petition for  years,  Pacific  Bell  finally  relented  and  seemed  prepared  to  let  California 
move  forward.  The  PUC  issued  an  order  in  November  1993  to  allow  basic 
intraLATA  authority  for  long  distance  companies  starting  January  1,  1994.  Then, 
in  a  truly  outrageous  act,  one  of  Pacific  Bell's  senior  regulatory  officials  engaged  in 
a  series  of  inappropriate  "ex  parte"  contacts  with  PUC  staff  members  on  sensitive 
subjects  such  as  Pacific  Bell  contracting  authority,  local  network  unbundling  and 
imputation  of  access  charges.  This  executive's  impropriety  led  to  a  PUC  conclusion 
that  the  entire  intraLATA  competition  order  was  "tainted,"  and  it  was  rescinded 
late  last  year.  Although  a  new  order  was  recently  issued.  Pacific  Bell's  actions  in 
this  one  incident  successfully  delayed  intraLATA  competition  for  an  additional  year. 

In  California,  intraLATA  competition  was  finally  authorized  effective  January  1, 
1995.  Despite  that  ruling.  Pacific  Bell  refused  to  re-program  its  Centex  services  to 
allow  business  and  government  customers  to  use  the  services  of  long  distance  com- 
panies. Pacific  Bell's  resistance  to  competition  forces  consumers  to  dial  five-digit 
codes  to  access  alternative  carriers.  MCI  filed  a  complaint  in  February  against  Pa- 
cific Bell  charging  it  with  anticompetitive  and  unlawful  behavior  by  denying  Califor- 
nia business  and  government  Centex  customers  the  right  to  select  their  "short-haul" 
toll  call  provider.  Four  months  later,  an  Administrative  Law  Judge  ruled  against 
Pacific  Bell  and  cited  it  for  illegal  and  anticompetitive  practices.  The  ruling  requires 
Pacific  Bell  to  allow  Centex  customers  to  make  "short-haul"  toll  calls  without  having 
to  dial  cumbersome  and  unnecessary  access  codes. 

Beyond  outright  opposition  to  basic  authority  in  some  states  and  "equal  access" 
everywhere,  the  RBOCs  are  fighting  intraLATA  competition  in  other  insidious 
ways — consider  the  following  two  examples: 

Large  expansions  of  "local  calling  areas."  The  RBOCs  preclude  competition  for 
toll  calls  by  reclassifying  them  as  local  calls  which  only  they  can  provide.  De- 
spite the  surface  proconsumer"  appeal  of  expanded  local  calling  plans, 
consumer  groups  oflen  oppose  them  because,  in  reality,  they  are  anticompetitive - 
and  are  siibsidized  by  otner  captive  ratepayers.  By  designating  an  area  a  "local 
calling  area,"  and  by  pricing  such  services  below  cost,  competition  is  artificially 
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grecluded — even  for  providers  that  would  be  more  eflicient  than  the  incumbent 
BOCs — and  consumers  are  denied  the  benefits  of  competition. 
Failure  to  impute  access  charges.  FaiHng  to  impute  access  charges  into  their 
intraLATA  toll  rates,  while  their  would-be  competitors  must  nevertheless  pay 
them,  is  another  way  the  RBOCs  have  engaged  in  "intraLATA  foul  play.  In 
South  Carolina,  for  example.  Southern  Bell  Company  charged  intraLATA  toll 
rates  below  10  cents  a  minute,  while  it  assessed  long  distance  companies  access 
charges  above  12  cents  a  minute.  In  other  words,  the  Bell  Companies  charged 
long  distance  companies  a  higher  "wholesale"  price  than  their  own  "retail"  price. 

There  are  many  other  examples  where  the  RBOCs  have  proposed  various  inge- 
nious ways  to  fight  intraLATA  equal  access  and  perpetuate  its  monopoly  over  poten- 
tially competitive  intraLATA  services.  The  bottom  line:  there  is  no  substantial  direct 
dial  intraLATA  competition  anywhere  today,  and  there  will  not  be  unless  legislators 
and  regulators  actively  curtail  these  Bell  abuses. 

Consumers  are  the  big  losers  as  a  result  of  the  Bells'  anticompetitive  behavior. 
The  Wall  Street  Journal  on  March  24,  1995  reported,  "By  using  a  rival  to  the  local 
Baby  Bell,  customers  in  some  cases  could  save  almost  30  percent  on  the  cost  of  in- 
state toll  calls.  ..."  For  instance,  the  article  cited  sample  rates  for  five  minute 
direct-dial  daytime  calls  between  two  cities  in  California.  A  call  from  Los  Angeles 
to  Long  Beach,  a  distance  of  19  miles,  would  cost  39  cents  if  carried  by  Pacific  Bell 
and  only  32  cents  if  carried  by  MCI.  A  call  from  Cloverdale  to  Oakland,  a  distance 
of  81  miles,  costs  69  cents  if  carried  by  Pacific  Bell  and  only  54  cents  on  MCI. 

"Sequencing"  Bell  Entry:  Local  Competition  First 

Mr.  Chairman,  given  the  decades  of  Bell  anticompetitive  behavior  prior  to  divesti- 
ture and  their  continuing  pattern  of  abusive  practices,  affirmative  legislative  and 
regulatory  actions  are  needed  to  foster  local  exchange  competition.  The  proper  legis- 
lative framework  and  safeguards  are  as  critical  to  managing  the  transition  from  a 
government-sanctioned  monopoly  to  effective  local  competition  as  divestiture  and 
equal  access  were  to  ensuring  a  competitive  long  distance  market.  Successfully  mak- 
ing the  transition  to  full,  fair  and  open  competition  in  all  markets  requires  that 
local  competition  occur  first. 

In  other  words,  proper  "sequencing"  is  critical.  Monopolies  and  free  markets  don't 
mix.  After  local  market-opening  measures  are  fully  implemented  and  after  effective 
local  competition  develops — then  and  only  then  should  the  Bells  be  allowed  into  long 
distance.  Private  sector  commentators  have  examined  the  telecommunications  mar- 
ketplace as  it  stands  today  and  reached  the  same  conclusion  about  the  need  to  re- 
tain the  prohibition  on  entry  by  the  Bell  Companies  into  the  long  distance  industry 
until  they  cease  to  be  monopolies — that  is,  until  real  local  competition  is  evident. 
Robert  H.  Bork,  a  noted  antitrust  expert  who  formerly  served  on  the  U.S.  Court  of 
Appeals  for  the  District  of  Columbia  Circuit,  recently  stated: 

Aft^r  examining  the  issue  and  the  arguments  advanced  by  the  Bell  Compa- 
nies and  their  supporters,  I  conclude,  as  I  have  before,  that  these  restric- 
tions [line-of-business  restrictions  against  entering  long  distance  and  manu- 
facturing] are  still  supported  by  antitrust  law  and  economic  theory  and 
should  be  retained.  The  Bell  Companies'  argument  is  that  the  decree's  line- 
of-business  restrictions  are  relics  of  the  1970s,  the  industry  has  changed 
dramatically,  and  the  restrictions  are  the  product  of  outmoded  thinking.  To 
the  contrary,  the  basic  facts  of  the  industry  that  required  the  decree  in  the 
first  place,  basically  the  monopolies  of  local  service  held  by  the  Bell  Compa- 
nies, have  not  changed  at  all.  The  antitrust  and  economic  reasoning  that 
led  to  line-of-business  restrictions  remain  completely  valid.  (The  Ban  on 
Bell  Company  Entry  into  Long-Distance  and  Manufacturing:  Why  it  Should 
Be  Retained  Until  the  Local  Exchange  Becomes  Competitive,  February  1995, 
pp.  1-2.) 

Similarly,  economist  and  former  Director  of  the  Office  of  Management  and  Budget 
Director  Jim  Miller,  a  champion  of  deregulation,  reviewed  the  issue  recently  and 
concluded: 

If  the  MFJ's  line  of  business  restrictions  against  RBOC  entry  into  long-dis- 
tance markets  were  to  be  removed  prior  to  the  establishment  of  competition 
in  local  markets,  the  RBOCs  would  be  able  to  exploit  their  regulated-mo- 
nopoly positions,  leading  to  higher  prices  for  local  telephone  services,  preda- 
tory behavior  in  long  distance  markets,  and  discrimination  against  rivals  in 
access  to  the  local  exchange — causing  a  significant  misallocation  of  the  na- 
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tion's  telecommunications  resources.  {Deregulation  of  Telephone  Markets: 
RBOC  Entry  Into  LongDistance  Service,  March  28,  1995,  p.  1.) 

It  is  clear  what  must  occur — the  Bell  Companies  must  cease  to  be  monopolies  be- 
fore they  expand  into  the  long  distance  and  other  competitive  markets. 

"Simultaneous  Entry"— Don^t  Be  Fooled  by  the  Bells'  Rhetoric 

The  RBOCs  advocate  "simultaneous  entry" — allowing  them  into  long  distance  at 
the  same  time  that  thev  are  required  to  open  local  mareets.  At  first  blush,  this  mav 
sound  reasonable  and  fair.  The  truth,  however,  doesn't  lend  itself  to  the  quick  Bell 
Company  rhetoric. 

The  Bell  Companies  control  99  percent  of  their  local  markets.  It  is  going  to  take 
some  time  for  long  distance  or  any  other  companies  to  effectively  compete  in  the 
local  exchange.  Any  new  entrant  will  have  to  finance  and  build  alternative  facilities, 
as  well  as  successfully  negotiate  complex  interconnection,  resale,  and  equal  access 
arrangements  with  the  Bell  Company.  On  the  other  hand,  the  RBOCs  could  begin 
offering  long  distance  service  witnin  their  regional  territories  immediately.  A  Bell 
Atlantic  official  recently  told  the  Wall  Street  Journal,  "We  have  the  facilities  to  pro- 
vide long  distance  service  in  our  region  as  we  speak."  The  Bell  companies  would  also 
likely  take  advantage  of  a  tremendously  competitive  long  distance  resale  maricet  to 
provide  customers  long  distance  services  outside  their  regions.  More  than  five  hun- 
dred companies  already  resell  long  distance  service  purchased  at  deep  discounts 
from  MCI  and  three  other  long  distance  companies  with  nationwide  networks. 

As  soon  as  they  can,  the  Bell  Companies  will  aggressively  market  "one-stop  shop- 
ping" of  local,  wireless  and  long  distance  services  to  their  existing  customer  base — 
virtually  every  home  and  business  in  the  country.  Given  their  existing  local  monop- 
oly and  wireless  duopoly,  the  RBOCs  will  be  the  only  ones  able  to  do  so.  In  other 
words,  a  "simultaneous  entry"  approach  is  really  a  "Bell  first"  approach  that  confers 
an  overwhelming  marketplace  advantage  to  the  Bell  monopolies,  an  outcome  that 
is  neither  reasonable  nor  fair. 

Monopoly  status  has  conferred  significant  financial  advantages  on  the  RBOCs  as 
well.  In  analysis  completed  by  MCI  in  February,  1995  ("RBOC  Cash  Flow  and  De- 
regulation: A  Level  Playing  Field"),  the  RBOCs  unreasonably  high  cash  flow  levels, 
produced  by  monopoly  pricing  and  excessive  access  charges  paid  by  long  distance 
companies,  is  clear.  MCl's  analysis  was  compiled  from  data  on  file  at  the  FCC  and 
from  other  public  sources  of  information,  and  was  verified  by  Price  Waterhouse  LLP. 
Among  this  paper's  key  findings  are: 

The  RBOCs'  operating  cash  flow  margin  (46  percent)  is  the  highest  in  Amer- 
ican industry,  exceeding  those  of  oil  companies  (37  p>ercent),  electric  utilities  (34 
percent)  and  drug  companies  (27  percent).  Contrast  the  RBOC  margins  with 
those  of  competitive  long  distance  companies  (19  percent).  See  Exhibit  6. 

RBOC  operating  cash  flow  margins  have  been  consistently  46  percent  or  high- 
er since  the  Bell  System  break-up  in  1984. 

Access  charges  paid  by  long  distance  companies  give  the  RBOCs  a  71  percent 
margin  and  account  for  45  percent  of  the  excessive  RBOC  operating  cash  flows. 
The  huge  margins  in  access  charges  allow  the  RBOCs  to  self-fund  their  in- 
vestment activities.  Unlike  companies  in  competitive  markets,  they  have  rarely 
sought  funding  from  capital  markets. 
Without  legislative  changes  which  de-monopolize  local  markets  before  allowing 
RBOC  entry  into  other  markets  and  which  reduce  access  charges  to  cost,  the  RBOCs 
can  effectively  prevent  meaningful  local  competition,  as  they  have  to  date,  while  also 
cross-subsidizing  their  entry  into  long  distance.  They  have  the  ability  to  do  this  be- 
cause they  have  operated  as  government-sanctioned  monopolies  and  their  profits 
have  never  been  disciplined  by  the  competitive  market.  Unless  the  right  sequencing 
and  incentives  are  provided,  the  Bell  Companies  will  leverage  their  marketplace  and 
financial  advantages  unfairly  to  keep  their  local  monopoly  intact  and  extend  it  into 
the  long  distance  market. 

MCI  Views  on  H.R.  1528,  Antitrust  Consent  Decree  Reform  Act  of  1995 

H.R.  1528  properly  recognizes  the  need  for  DOJ  review  on  the  question  of  RBOC 
entry  into  long  distance.  The  DOJ,  as  the  economy's  "guardian  of  competition,"  is 
the  right  agency  for  this  role.  MCI  also  supports  the  bill's  antitrust  savings  clause. 
However,  MCI  strongly  urges  the  committee  to  substantially  revise  many  of  H.R. 
1528's  other  provisions: 

Comprehensive  telecommunications  reform  legislation  must  effectively  open- 
local  markets  and  condition  RBOC  entry  into  long  distance  on  the  development 
of  actual  competition.  H.R.  1528  would  allow  the  RBOCs  to  provide  out-of-region 
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and  "incidental"  long  distance  services  upon  enactment  and  to  apply  for  in-re- 
gion  authority  immediately.  While  MCI  recognizes  that  local  maritet-opening 
provisions  are  within  the  jurisdiction  of  the  Commerce  Committee,  "sequencing^ 
IS  fundamental  to  the  goal  of  achieving  competition  in  all  telecommunications 
markets.  Whether  the  KBOCs  seek  to  provide  long  distance  services  within  or 
outside  their  service  territories,  such  authority  must  be  conditioned  upon  DOJ 
review  and  a  determination  that  there  is  no  substantial  possibility  that  the 
RBOC  could  use  its  market  power  to  impede  long  distance  competition. 

MCI  strongly  opposes  the  proposed  dangerous  probability^  test,  the  higher 
"clear  and  convincing"  evidentiary  standard,  and  shilling  the  burden  of  proof  to 
DOJ.  As  discussed  more  fully  below,  the  existing  consent  decree  "VIIKC)"  test, 
evidentiary  standard  and  burden  of  proof  should  be  retained. 

Critical  post-entry  safeguards — separate  subsidiaries  and  strong  imputation 
requirements — need  to  be  added.  Separate  subsidiaries  have  proven  to  be  a  use- 
ful and  important  complement  to  other  safeguards  that  prohibit  the  cross-sub- 
sidization of  affiliates  m  competitive  businesses.  An  RBC)C  long  distance  affili- 
ate must  be  structurally,  operationally  and  physically  separate  from  the  local 
business.  Each  must  have  its  own  facilities  and  personnel,  and  maintain  its  own 
books  and  records.  Separate  subsidiaries  reduce  the  risk  of  discrimination  be- 
cause they  make  it  easier  to  determine  what  services  and  information  the  local 
affiliate  is  providing  the  long  distance  affiliate,  and  how  much  the  long  distance 
affiliate  pays  for  them.  By  eliminating  shared  costs,  and  by  making  sales  be- 
tween the  entities  more  visible,  separate  subsidiaries  make  it  harder  for  the 
local  company  to  subsidize  the  activities  of  the  long  distance  company.  Separate 
subsidiary  requirements  also  promote  enforceable  imputation  rules,  which  re- 
quire long  distance  affiliates  to  set  prices  that  cover  all  their  costs.  Separate 
subsidiaries  are  not  a  panacea,  but  would  help  consumers,  competitors,  and  gov- 
ernment agencies  determine  if  the  RBOCs  are  complying  with  equal  access  and 
nondiscrimination  safeguards,  and  to  obtain  more  complete  relief  if  the  RBOCs 
violate  these  protections. 

The  definition  of  "affiliate"  should  not  permit  immediate  RBOC  entry  into 
long  distance  through  an  entity  in  which  they  have  substantial  equity  interest. 
The  bill  contains  a  "loophole"  that  appears  to  allow  the  RBOCs  to  enter  long 
distance  immediately  by  owning  up  to  50  percent  of  an  entity  that  could  provide 
long  distance. 

The  Justice  Department's  Critical  Role  in  Protecting  Competition 

Effective  competition  in  all  telecommunications  markets  will  benefit  consumers  by 
challenging  carriers  to  provide  better  services  at  lower  prices.  Congress  has  made 
the  Department  of  Justice  the  principle  guardian  of  competition  economy-wide.  For 
decades,  DOJ's  efforts  have  complemented  and  reinforced  the  work  of  federal  and 
state  regulators  to  promote  and  protect  competition — not  competitors — in  all  seg- 
ments ofour  economy. 

As  the  courts  have  uniformly  recognized,  Congress  intended  telecommunications 
carriers  to  be  subject  to  the  antitrust  laws.  There  is  no  inherent  confiict  between 
the  antitrust  laws  and  telecommunications  regulation.  DOJ  has  played  an  extraor- 
dinarily important  and  constructive  role  in  promoting  competition  in  telecommuni- 
cations markets.  While  the  Bell  System  was  able  to  stymie  the  FCC's  efforts  to  in- 
troduce competition  in  the  1970s,  DOJ  was  able  to  get  the  Bell  System  to  take  the 
steps  that  have  opened  up  long  distance  and  manufacturing  markets  to  unprece- 
dented competition.  As  noted  earlier,  that  competition  has  produced  dramatically 
lower  prices,  explosive  technological  innovation  and  vastly  expanded  choice  for  con- 
sumers. Competition  has  benefited  residential  consumers,  large  and  small  busi- 
nesses, and  both  rural  and  urban  America. 

Through  decades  of  experience,  DOJ  has  developed  substantial  expertise  in  tele- 
communications markets.  DOJ  has  effectively  promoted  telecommunications  indus- 
try competition  on  a  non-partisan  basis.  DOJ's  investigation  of  the  Bell  System 
began  during  the  Nixon  Administration,  the  case  was  pursued  during  the  Ford  and 
Carter  Administrations,  and  divestiture  occurred  during  the  Reagan  Administration. 
Since  then,  DOJ  has  reviewed  over  350  RBOC  waiver  requests.  Through  this  com- 
bination of  experiences,  DOJ  has  gained  special  insight  into  ways  of  effectively  pro- 
moting telecommunications  competition. 

Consistent  with  the  preference  of  the  antitrust  laws  for  competition  over  regula- 
tion, DOJ  has  taken  the  lead  in  searching  for  ways  to  promote  competition  without 
intrusive  regulation.  In  telecommunications  markets — as  in  other  markets — anti- 
trust oversignt  has  reduced  the  need  for  regulation,  and  caused  what  regulation  re- 
mained to  be  simpler  and  more  streamlined. 
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The  "VIIKO"  Test  Is  the  Appropriate  Standard 

Section  VIII(C)  of  the  consent  decree  provides  that  the  decree's  line-of-business  re- 
strictions on  the  RBOCs  shall  be  removed  (or  waived)  upon  a  showing  by  the  peti- 
tioning RBOC  that  there  is  no  substantial  possibility  that  it  could  use  its  monopoly 
power  to  impede  competition  in  the  market  it  seeks  to  enter. 

It  would  be  a  mistake  to  replace  the  VIII(C)  test  with  the  "dangerous  probability" 
test  of  H.R.  1528.  Section  VIII(C)  was  agreed  to  by  the  parties  to  the  consent  decree 
because  it  was  recognized  that  the  RBOCs  monopoly  control  of  bottleneck  facilities 
gives  them  the  ability  to  harm  competition  in  adjacent  markets.  Over  the  past  11 
years,  the  RBOCs  have  repeatedly  acknowledged  that  the  VIII(C)  test  is  the  right 
test  and  that  it  is  a  "classic  antitrust  standard."  DOJ  and  the  industry  understand 
how  VIII(C)  applies  in  the  telecommunications  context.  In  fact,  applying  this  test, 
the  RBOCs  have  been  granted  250  waivers.  Replacing  it  with  a  different  test  not 
designed  to  deal  with  this  particular  competitive  problem  would  lead  only  to  confu- 
sion and  litigation. 

Although  the  RBOCs  are  now  dismissing  the  VIII  (C)  test  as  over  regulatory  and 
too  burdensome,  their  past  statements  reflect  a  much  different  position.  As  the 
RBOCs  told  the  D.C.  Circuit  a  few  years  ago: 

The  elements  of  Section  VIII(C)  together  prescribe  a  classic  antitrust  stand- 
ard: a  line  of  business  restriction  snail  be  removed  when  there  is  no  reason- 
able likelihood  that  a  Regional  Company  could  obtain  market  power 
through  misuse  of  its  local  exchange  monopoly.  Consistent  with  antitrust 
precedent,  that  standard  requires  a  factual  assessment  of  the  scope,  struc- 
ture and  dynamics  of  the  market,  the  probable  conduct  of  the  Regional 
Company  in  that  market,  and  the  probability  that  the  Regional  Company 
could  achieve  market  power.  (Joint  Brief  for  the  Regional  Telephone  Com- 
pany Appellants,  at  56,  in  United  States  v.  Western  Electric  Co.  (filed  D.C. 
Cir.  April  17,  1989)  (Case  Nos.  87-5388  and  consolidated  cases).) 

The  RBOCs  emphasized  the  roots  of  VIII(C)  in  established  antitrust  law:  ".  .  . 
the  meaning  of  prophylactic  standards  like  the  line  of  business  restrictions  is  well 
established  in  existing  antitrust  jurisprudence."  The  D.C.  Circuit  interpreted  section 
VIII(C)  of  the  consent  decree  consistent  with  the  principles  the  RBOCs  argued. 

The  RBOCs  have  also  reaffirmed  that  VIII(C)  is  the  right  test  on  several  occasions 
in  communications  to  Congress: 

William  L.  Weiss,  then  Ameritech's  Chairman  and  CEO,  in  an  October  20,  1993 
letter  (Exhibit  7)  on  behalf  of  all  seven  RBOCs  to  Senator  John  C.  Danforth,  wrote: 

An  entry  test  based  on  antitrust  principles,  must  focus  on  conditions  in  the 
market  that  one  is  seeking  to  enter.  The  Modified  Final  Judgment  (MFJ) 
provides  just  such  a  test.  Recognizing  that  excluding  a  competitor  from  a 
market  harms  consumers,  the  MFJ  provides  that  the  line  of  business  re- 
strictions, including  the  long  distance  prohibition,  shall  be  removed  when 
there  is  "no  substantial  possibility  that  a  (regional  company)  could  use  its 
monopoly  power  to  impede  competition  in  the  market  it  seeks  to  enter." 

In  a  March  8,  1994  letter  to  Senator  Ernest  Hollings  (Exhibit  8)  and 
again  in  his  May  12,  1994  testimony  before  the  Senate  Commerce  Commit- 
tee, James  G.  Cullen  the  President  of  Bell  Atlantic  agreed  that  the  "stand- 
ard from  section  VIII(C)  of  the  AT&T  consent  decree  is  the  correct  test  for 
whether  a  Bell  company  should  be  allowed  to  provide  interstate  long  dis- 
tance services." 

In  a  March  16,  1994  letter  to  Senator  Hollings,  Sam  Ginn,  then  Chair- 
man and  CEO  of  Pacific  Telesis,  stated:  "The  VIII(C)  test — ability  to  impede 
competition  in  the  market  we're  entering,  the  long  distance  market — is  the 
appropriate  test." 

The  VIII(C)  test  asks  the  right  question — whether  the  RBOCs  can  leverage  their 
local  bottleneck  power  to  impede  competition  in  the  long  distance  or  manufacturing 
market.  That  is  why  leading  antitrust  scholars,  including  William  Baxter  (who 
headed  DOJ's  Antitrust  Division  in  the  Reagan  Administration  when  the  consent 
decree  was  entered),  former  Judge  Robert  Bork  and  Professor  Phillip  Areeda  (author 
of  the  leading  treatise  on  antitrust  law)  support  the  VIII(C)  "no  substantial  possibil- 
ity" test.  Professor  Baxter,  in  an  April  26,  1995  letter  to  Chairman  Blilcy,  wrote  of 
the  appropriateness  of  the  VIII(C)  test: 

[I]t  is  intended  to  protect  against  a  clearly  visible,  unusually  damaging  risk 
of  monopolistic  pricing  and  technological  stagnation.  At  a  minimum,  such 
a  showing  could  be  made  only  after  the  BOC's  local  exchange  facilities  have 
been  opened  to  competition — not  theoretical  or  potential  competition,  but 
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real  competition  that  gives  consumers  a  genuine  choice  among  competing 
local  service  providers.  Unlike  the  retrospective  Sherman  Act  test  used  by 
the  courts  to  determine  whether  an  antitrust  violation  has  occurred,  this 
comf)etitive  entry  test  is  forward  looking  and  prophylactic.  Thus,  the  test 
will  prevent  antitrust  violations  from  occurring  and  will  preserve  and  pro- 
tect existing  competition  in  the  long  distance  market. 

Turn  the  question  around:  are  the  RBOCs  seriously  arguing  that  they  should  be 
permitted  to  get  into  long  distance  even  if  their  entry  would  create  a  significant  pos- 
sibility that  they  will  reverse  the  trend  of  the  last  decade  and  harm  long  distance 
competition?  To  ask  the  question  is  to  answer  it.  VIII(C)  is  a  reasonable,  common- 
sense  test.  It  is  the  test  agreed  to  by  strong  bipartisan  majorities  of  this  committee 
in  1992  (H.R.  5096,  Antitrust  Reform  Act  of  1992)  and  again  last  year  (H.R.  3626, 
Antitrust  and  Communications  Reform  Act  of  1994).  Any  weaker  test  would  permit 
the  kind  of  competitive  abuse  that  the  antitrust  laws  consistently  prohibit — and  that 
MCI  believes  this  committee  wants  to  prevent. 

The  Burden  of  Proof  Should  Re^  With  the  RBOCs 

The  burden  should  be  on  the  RBOCs  to  prove  that  they  would  not  abuse  their 
bottleneck  power,  not  on  DOJ  to  prove  the  contrary.  We  know  from  experience — 
both  historical  and  current — that  the  RBOCs  act  on  their  incentives  and  ability  to 
disadvantage  their  competitors.  They  are  monopolies  and  behave  like  monopolies. 
This  legislation  should  not  presume  that  they  aren't  and  that  they  don't.  Again, 
MCI  agrees  with  the  views  expressed  by  Professor  Baxter  in  his  recent  letter: 

The  vIII(C)  test  correctly  places  the  burden  of  proof  where  it  belongs — on  the 
party  with  control  over  the  bottleneck  facilities  needed  for  the  competitive  services 
it  seeks  to  provide.  It  is  my  understanding  that  Ameritech  Corporation  has  agreed 
to  this  test  in  its  proposal  to  open  its  local  network  to  competition  as  a  pre-condition 
to  its  provision  on  a  trial  basis  of  long  distance  services  in  Chicago  and  Grand  Rap- 
ids. Ameritech's  willingness  to  accept  the  VIII(C)  test  as  a  pre-condition  to  its  entry 
into  the  long  distance  market  demonstrates  that  the  test  is  not  unduly  burdensome 
even  to  the  party  who  bears  the  ultimate  burden  of  proof  on  this  critical  issue. 

Further,  the  bill  compounds  the  problems  with  shilling  the  burden  of  proof  away 
from  the  RBOCs  by  imposing  on  DOJ  a  "clear  and  convincing"  evidentiary  standard. 
This  standard  makes  it  harder  for  DOJ  to  challenge  anticompetitive  conduct  by  the 
RBOCs  than  by  any  other  company.  In  an  attempted  monopolization  case  against 
any  other  company,  DOJ  would  have  to  prove  anticompetitive  conduct  only  by  a  pre- 
ponderance of  the  evidence — a  "more  likely  than  not"  standard. 

Conclusion 

Policymakers  are  once  again  at  a  crossroads.  Beginning  with  the  DOJ's  antitrust 
lawsuit  against  the  Bell  System  in  1974,  the  federal  government  chose  competition 
over  monopoly.  It  led  to  the  1984  divestiture  and  the  opening  of  former  monopoly 
markets  to  competition.  The  result  has  been  an  astonishing  transformation  in  the 
way  we  work,  communicate  and  live  in  this  country.  In  long  distance,  that  trans- 
formation brought  with  it  significant  consumer  benefits — much  lower  prices,  unprec- 
edented technological  innovation,  higher  quality  and  numerous  service  choices. 

Twenty-one  years  later,  policymakers  again  must  decide.  MCI  urges  this  commit- 
tee, in  considering  H.R.  1528,  to  choose  competition  over  monopoly.  Can  the  sub- 
stantial risk  to  competition  and  to  the  extraordinary  consumer  benefits  caused  by 
prematurely  unleashing  today's  telephone  monopolists  into  the  long  distance  market 
be  justified?  Telecommunications  reform  legislation  must  open  local  markets  and  en- 
sure that  effective  local  competition  has  developed  before  allowing  the  RBOCs  into 
adjacent  competitive  markets.  Monopolies  and  free  markets  don't  mix. 

Premature  Bell  Company  entry  into  long  distance  will  benefit  seven  huge  monopo- 
lies— to  the  detriment  of  consumers  and  competitors.  Only  when  the  RBOC  bottle- 
neck is  broken— and  the  Department  of  Justice  determines,  based  on  a  review  of 
market  facts,  that  there  is  no  substantial  possibility  that  they  can  impede  long  dis- 
tance competition — will  America's  consumers  be  benefited  by  RBOC  entry  into  the 
long  distance  market. 
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EXHIBIT  #1 


MCI'S  MAJOR  PRODUCTS  &  SERVICES 


CONSUMER  MARKETS 

BUSINESS  MARKETS 

INTERNATIONAL 

•  Fnends  &  Family 

•  NetworlcMCI  Business 

•  Intemauooal  Direct  Dial 

•  Fnoids  &  Family  11 

-  IntcnietMCI 

•  IntemaDonal  Pnvate  Lmes 

•  New  Fnends  &  Family 

-  Marketplace  MCI 

•  MCI  Global  Messaging  Service 

•  Fnends  &  Family  Paging 

-EmailMCI 

MCI  Mail 

•  1-900-GET-INFO 

-FaxMCI 

•MCI  Mad  Global  Ar^«^ 

•  Fnends  arcund  the  World  Anytime 

-  ConferenelMCI 

•  MCI  Fax  Service 

•  Pp  mum  Callmg  Plans 

•  MCI  800  Service  and  International  800 

•  MCI  Telex  Services 

-  MCI  Pnme  Time 

•  HypcrStream  Data  Products 

-  MCI  EasyRatt 

•  MCI  Global  Commumcauons  Service 

-  MCI  Anytime 

•  Direct  Dispatch 

•  Best  Fnends 

•  1-800-Collect 

•  Fnhjnr/-H  Customer   ApphcaDon  Service 

-  MCI  Perspecnve 

-  800  Traffic  View 

•  Personal  800  and  Personal  800  Follow  Me      V.  . 

•  MCI  Card 

-  iviuitimanager 

•  Phone  Cash 

•  Enhanced  Voice  Services 

•  MCI  Videophone 

•  Forum  Conference  Calling  Service 

•  MCI  Preferred 

•  MCI  Vision 

•  Fnends  of  the  Firm 

•  Proof  Postive 

•  CampusMCI 

-  Campus  Connection  Caid 

-  CampusMCI  Prepaid  Card 

-  MCI  Masters 
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The  Cost  of  an  Average  Long  Distance  Call 


$     1.80 


$     1.60 


S    1.40 -r 


$     1.20  — 


$    1.00  — 


SI. 77 


EXHIBIT  #2 


S     $    0.80 


$    0.60  — 


0.40 


$    0.20  — 


$    0.00 


1985       1986      1987      1988      1989      1990      1991       1992      1993      1994 


Source:    Robert  E.  Hall.  Long  Distance;    Public  Benefits  From  Increased  Competition. 
1995  Update. 
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Revenue  and  Access  Charges  for  an  Average 
Long  Distance  Call  for  the  Three  Largest  Carriers 


$     1.80 


$    1.60  — 


$    0.20  — 


$    0.00 


EXHIBIT  #3 


1985      1986      1987      1988      1989      1990      1991      1992      1993      1994 


Source:    Robert  E.  Hall.  Long  Distance:    Public  Benefits  From  Increased  Competition, 
1995  Update. 
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EXHIBIT  #4 
RECENT  BELL  COMPANY  ANTICOMPETITIVE  ABUSES 

AMERITECH 


In  1995,  the  Illinois  Commerce  Commission  (ICC)  ruled  in  favor  of 
Metropolitan  Fiber  Systems  (MFS)  that  Ameritech  proposed  illegal 
discriminatory  requirements  for  interconnection  to  Ameritech's  local 
telephone  network. 

In  1994,  the  ICC  mled  in  favor  of  MCI,  which  had  filed  a  complaint  accusing 
Ameritech  of  violating  imputation  rules  prescribed  by  Illinois  statute. 
Ameritech  did  not  charge  itself  the  same  access  fees  paid  by  its  competitors, 
MCI  and  LDDS. 

By  illegally  underpricing  its  competitors,  Ameritech  was  engaging  in  an 
exclusionary  tactic  that  made  it  less  desirable  for  customers  to  switch  to  more 
efficient  competitors. 


BELL  ATLANTIC 


District  Cablevision  of  Washington,  DC,  charged  C&P  Telephone  Company 
with  exercising  disaiminatory  control  over  its  fiber  optics  capacity.  In  1990, 
District  Cablevision  was  refused  permission  to  install  fiber  in  C&P's  fiber  optic 
ducts  because  the  monopoly  said  "such  fiber  would  give  other  companies, 
including  District  Cablevision,  the  ability  to  compete  with  C&P,  paniiculariy  in 
the  area  of  telephone  users'  access  to  long  distance  carriers." 

Bell  of  Pennsylvania  paid  over  $40  million  in  refunds  in  1990  to  settle  charges 
that  it  used  deceptive  marketing  techniques  in  selling  optional  services  such 
as  call  waiting,  call  forwarding,  and  touch  tone  dialing.  The  Public  Utilities 
Commission  noted  that  the  company  "had  committed  more  than  3,500 
violations  of  residential  service  rules. 


BELL  SOUTH 


In  October  1992,  Southern  Bell  entered  into  an  agreement  with  the  State  of 
Flonda  to  settle  grand  jury  charges  that  customers  paid  $15.2  million  for  calls 
they  never  made  and  services  they  never  received. 
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In  1991,  four  Florida  agencies  investigated  allegations  that  Southern  Bell 
employees  falsified  customer  repair  records  to  avoid  paying  refunds  to 
customers.  Employees  of  the  company  testified  that  they  routinely  falsified 
maintenance  records  at  the  direction  of  company  management  to  meet 
Flonda  Public  Service  Commission  quality  control  standards.  Florida's  Public 
Counsel  said  that  the  falsification  of  records  appears  to  have  been 
widespread  for  years. 

In  South  Carolina,  BellSouth  in  collusion  with  fellow  local  exchange  carriers, 
charged  itself  a  lower  terminating  access  fee  than  long  distance  carriers.  On 
the  record,  it  said  it  was  charging  itself  the  same  rate.  After  MCI  and  other 
long  distance  carriers  filed  a  complaint,  BellSouth  agreed  to  give  them  the 
same  deal. 

In  1991,  the  Georgia  Public  Service  Commission  found  that  Southern  Bell 
had  undermined  its  competition  in  the  voice  messaging  service  market. 
Southern  Bell  had  favored  its  own  service  by  setting  up  technical  barriers  to 
block  competitors  until  Southern  Bell  was  prepared  to  roll  out  its  own  service. 


PACIFIC  BELL 


Currently,  Pacific  Bell  is  pursuing  a  policy  of  refusing  its  customers'  requests 
to  program  long  distance  company  access  codes  (lOxxx,  MCI;  10222)  into 
their  leased  Centrex  office  phone  systems  controlled  by  Pacific  Bell.  This 
practice  prevents  competition  for  intraLATA  or  "short  haul"  toll  calling. 

In  1993,  the  California  Public  Utilities  Commission  (CPUC)  rescinded  its 
intraLATA  competition  order  following  an  internal  investigation  revealing  that 
a  Pacific  Bell  employee  was  improperly  involved  editing  the  proposed 
Commission  decision.  The  CPUC  investigation  found  that  Pacific  Bell  had 
re-written  many  important  sections  of  the  order,  including  those  on  Centrex, 
imputation  and  contracts  in  a  manner  adverse  to  the  interests  of  competitors. 


SBC  COMMUNICATIONS  (formerly  Southwestern  Bell) 


In  1990,  a  U.S.  Distnct  Court  jury  in  AmanHo,  Texas,  oiled  that  Southwestern 
Bell  had  engaged  in  anti-competitive  practices,  and  awarded  over  $16.6 
million  in  damages  to  Great  Western  Directories  The  jury  ruled  that 
Southwestern  Bell  had  used  its  monopo:y  power  to  control  the  directory 
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advertising  market.  Southwestern  Bell  charged  directory  publishers  higher 
prices  for  the  use  of  its  listing  of  telephone  users  than  it  charged  its 
subsidiaries 

In  1993,  a  state  court  in  Galveston,  Texas,  awarded  Metrolink  Telecom  $5.7 
million  in  antitrust  damages  in  a  lawsuit  against  Southwestern  Bell. 
Southwestern  Bell  tried  to  shut  down  a  special  service  set  up  by  Metrolink 
Telecom  that  would  connect  Houston  to  Galveston.  The  Metrolink  service 
used  leased  lines  form  Southwestern  Bell  and  allowed  business  customers 
in  Houston  to  make  calls  between  Houston  and  Galveston. 

According  to  Metrolink,  Southwestern  Bell  engaged  in  anticompetitive 
practices  by  refusing  to  list  Metrolink  numbers  in  its  directories  and  to  assign 
it  any  new  numbers.  In  addition,  Southwestern  Bell  wanted  to  impose  on 
Metrolink  monthly  charges  that  were  higher  than  those  is  charged  its  own 
customers. 

In  1989,  the  Texas  Public  Utility  commission  (TPUC)  ordered  Southwestern 
Bell  to  refund  $87  million  and  freeze  basic  rates  for  four  years  because  it  was 
earning  more  than  its  prescribed  rate  of  return.  The  TPUC  staff  had 
recommended  a  $400  million  reduction  in  rates. 


US  WEST 


In  1991,  US  WEST  was  fined  $10  million  after  admitting  to  four  major 
violations  of  the  antitrust  decree  governing  the  breakup  of  the  old  Bell 
system.  This  was  the  largest  fine  ever  levied  by  the  Department  of  Justice's 
Antitrust  Division  against  one  defendant.  The  violations  included 
disaimination  in  providing  the  General  Services  Administration  (GSA)  with 
exchange  access  and  other  servcies;  violation  of  the  decree's  manufactunng 
restriction;  and  violation  of  the  information  servcies  restriction. 

In  1988,  the  Washington  Utilities  and  Transportation  Commisison  (WUTC) 
cited  US  WEST  for  withholding  access  to  local  telephone  customer  marketing 
information  from  its  intraLATA  long  distance  competitors.  A  WUTC  law  judge 
ordered  US  WEST  to  release  this  information. 

In  1995,  US  WEST  was  fined  a  record  $4  million  for  being  "woefully 
unprepared  to  handle. ..new  customers  wanting  basic  and  advanced 
telephone  services  in  1994,"  according  to  the  Rocky  Mountain  News. 
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EXHIBIT  #5 


BELL  COMPANY  ABUSES  IN  THE  mTRALATA  TOLL  MARKET 


This  paper  summarizes  the  current  status  of  intraLATA  competition  in  the  states  and  provides 
examples  of  Regional  Bell  Operation  Company  (RBOC)  abuses  which  have  significantly  limited 
the  growth  of  such  competition  since  it  was  enabled  by  the  MFJ  in  1984. 


RBOC  OPPOSITION  TO  INTRALATA  COMPETITION 


Attachment  A  describes  the  status  of  state  intraLATA  competition  today.  Please  note  the  diflference 
between  "basic"  or  "access  code"  competition  and  "equal  access."  Forty-seven  states  now  allow 
basic  (lOXXX,  800,  950,  access)  competition  While  basic/access  code  dialing  provides  some  level 
of  competition  in  these  states,  using  such  codes  is  confusing  to  consumers  and  has  resulted  in 
minuscule  market  share  gains  by  the  interexchange  carriers  in  the  intraLATA  toll  market.  In 
Southwestern  Bell  Corporation's  1991  Annual  Report,  for  example,  the  frustration  associated  with 
access  code  dialing  was  described  as  follows: 

Another  new  service  ~  Operator  Call  Completion  ~  turned  a  frequent  customer 
frustration  into  a  $14  million  product  in  1991.  "We  handled  68  million  calls  a  year 
from  customers  who  have  forgotten  their  long-distance  carriers'  access  codes." 

Southwestern  Bell  continues  to  deny  intraLATA  equal  access  to  interexchange  carrier  (IXC) 
customers  even  though  it  openly  advertises  the  inferior  nature  of  the  intraLATA  calling  its  forces 
on  lis  dependent  IXC  competitors.  In  November  of  last  year,  Southwestern  Bell  ran  the  following 
newspaper  ads  in  Texas 

Making  a  toll  call  with  an  AT&T  or  MCI  access  code  is  a  lot  like  getting  lost  while 
on  vacation;  you  have  to  stop  and  figure  out  where  you  are,  you  find  yourself  going 
out  of  your  way  for  No  Good  Reason,  and  the  whole  deal  ends  up  costing  more  than 
you  expected. 

Only  with  intraLATA  equal  access  can  consumers  fiilly  benefit  from  intraLATA  competition  For 
these  purposes,  "equal  access"  means  1+  and  0+  dialing  parity  and  the  ability  of  customers  to 
presubscribe  to  the  intraLATA  carrier  of  their  choice  Today  there  is  no  RBOC  territory  m  America 
where  intraLATA  equal  access  exists.  Thus,  the  RBOCs  and  local  exchange  companies  (LLCs)  still 
control  virtually  100  percent  of  the  intraLATA  direct  dial  market 

•  California  —  The  most  notorious  contemporary  example  of  RBOC  interference  with  "basic" 

intraLATA  authonty  is  Pac  Bell's  improper  conduct  at  the  State  Public  Utility  Commission 
(PUC)  After  resisting  IXC  entry  for  years,  Pac  Bell  final'y  relented  in  1993  and  seemed 
prepared  to  allow  California  to  move  toward  "1980's  competition"  The  PUC  issued  an  order 
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in  November  1993  to  allow  "basic"  intraLATA  authority  for  IXCs  on  January  1,  1994. 
Then,  in  a  truly  outrageous  act,  one  of  Pac  Bell's  senior  regulatory  officials  engaged  in  a 
series  of  improper  "ex  parte"  contacts  with  PUC  staff  members  on  sensitive  subjects  such 
as  Pac  Bell  contracting  authority,  local  network  unbundling  and  imputation  of  access 
charges  Because  this  official  clearly  behaved  improperly  as  to  these  issues,  the  PUC 
concluded  that  the  entire  intraLATA  competition  order  was  "tainted"  and  rescinded  it  late 
last  year.  Although  a  new  order  was  recently  issued,  PacBell's  improper  actions  in  this  one 
incident  delayed  intraLATA  competition  for  an  additional  year. 

IntraLATA  competition  was  finally  authorized  effective  January  1,  1995  in  California. 
Despite  that  ruling,  Pac  Bell  refused  to  re-program  its  Centrex  services  to  allow  business  and 
government  customers  to  use  the  services  of  other  interexchange  carriers.  Pac  Bell's  refusal 
forced  consumers  to  dial  five  digit  access  codes  to  access  carriers  other  than  Pac  Bell.  MCI 
filed  a  complaint  against  Pac  Bell  charging  them  with  anticompetitive  and  unlawful  behavior 
by  denying  California  business  and  government  Centrex  customers  the  right  to  select  their 
short  haul  toll  call  provider.  Four  months  later,  the  Administrative  Law  Judge  ruled  against 
Pac  Bell  and  cited  them  for  illegal  and  anticompetitive  practices.  The  ruling  requires  Pac 
Bell  to  allow  Centrex  customers  to  make  short  haul  toll  calls  without  having  to  dial 
cumbersome  and  unnecessary  access  codes. 

Kentucky  -  In  its  order  on  May  6,  1991,  the  State  PUC  found  that  intraLATA  toll 
competition  was  in  the  public  interest  and  that  it  "...should  extend  to  equal  access  on  a 
presubscribed  basis,  with  the  implementation  to  proceed  apace."  It  wasn't  until  December 
1,  1994,  that  GTE  asked  its  switch  vendor  to  develop  the  software  required  for  intraLATA 
equal  access. 

Michigan  —  The  PSC  has  ordered  intraLATA  equal  access  effective  January  1,  1996,  despite 
heavy  resistance  from  Ameritech,  including  an  unfounded  claim  (rejected  by  the  PSC)  that 
100,000  jobs  could  be  lost  if  intraLATA  equal  access  is  implemented  as  scheduled. 
Michigan  Bell  has  appealed  the  commission  order  in  an  attempt  to  block  implementation. 

Minnesota  —  The  PUC  ordered  intraLATA  equal  access  in  November  1987,  thereafter,  US 
West  mounted  a  lengthy  and  continuing  legal  challenge  to  the  PUC's  Order.  Although  the 
Commission  recently  confirmed  its  prior  order  and  has  ordered  implementation  no  later  than 
January  of  1997,  US  West  has  appealed  the  order  in  yet  another  attempt  to  block 
implementation. 

North  Dakota  -  The  PSC  ordered  intraLATA  equal  access  deployed  statewide  by  the  end 
of  1994,  but  US  West  mounted  a  massive  lobbying  campaign  and  overturned  the  PSC's 
decision  m  the  legislature.  A  major  part  of  their  argument  was  that  200  operator  jobs  would 
be  eliminated  in  the  State  as  a  result  of  intraLATA  equal  access.  Ironically,  despite  their  win 
in  the  legislature,  US  West  eliminated  250  such  jobs  anyway. 

Virginia  --  One  of  only  two  states  that  does  not  allow  any  form  of  intraLATA  competition. 

-2- 
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Access  changes  imposed  on  potential  competitors  are  higher  in  Virginia  than  any  other  Bell 
Atlantic  State  and  Bell  Atlantic  continues  to  fight  the  mtroduction  of  competition  or 
competitive  safeguards 


RBOC  "COMPETITION  KILLER"  APPROACHES 

The  more  insidious  ways  the  RBOCs  are  fighting  intraLATA  competition  —  beyond  outright 
opposition  to  "basic"  authority  in  some  states  and  "equal  access"  everywhere  ~  are  through 

•  Great  expansions  of  "local  calling  areas"; 

•  Failure  to  impute  access  charges; 

•  Refusal  to  reprogram  Centrex  systems,  and 

•  7-digit  dialing  proposals. 

Ail  of  these  approaches  are  intraLATA  "competition  killers." 

Expanding  Local  Calling  Areas 


Examples  of  "the  incredible  shrinking  intraLATA  toll  market,"  brought  on  by  RBOC  efforts  to 
remonopolize  intraLATA  toll  traflRc  ~  purporting  to  make  it  "local"  —  include: 

•  /ranLsasA//550!/r/ ~  Southwestern  Bell  is  proposing  "Local  Plus"  in  these  states  Local  Plus 
provides  7  digit  dialing,  and  unlimited  LATA-wide  calling  for  only  $30  per  month  for 
residential  customers  and  S60  per  month  for  business  customers 

•  IlUnots.'Wiscotisin  Indiana  —  Ameritech  has  turned  the  entire  Chicago  LATA  (60  miles  from 
Wisconsin  to  Indiana)  into  one  big  measured  "extended  area  service  (EAS)"  area. 

•  Louisiana  —  South  Central  Bell  has  introduced  Local  Optional  Service,  which  eliminates 
intraLATA  toll  competition  and  replaces  it  with  local  service  in  a  40  mile  radius  South 
Central  Bell  has  also  priced  several  of  its  WATS  Saver  options  far  below  cost,  thereby 
eliminating  any  opportunity  to  compete  for  that  traffic. 
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•  Mississippi  —  South  Central  Bell  has  introduced  Extended  Area  Calling,  which  eliminates 
intraLATA  toll  competition  and  replaces  it  with  local  service  in  a  55  mile  radius.  South 
Central  Bell  does  not  impute  costs  for  local  service  which  allows  them  to  price  their  service 
below  the  costs  they  charge  their  would-be  competitors. 

•  New  Mexico  —  US  West  has  expanded  the  Albuquerque  local  calling  area  to  80  miles 
east/west  and  60  miles  north/south 

•  Texas  —  Southwestern  Bell  has  turned  the  entire  Brownsville  LATA  into  an  "unlimited 
calling  area,"  where  residents  pay  just  $25  a  month  and  businesses  $50  a  month,  for 
unlimited  LATA-wide  calling,  while  would-be  competitors  must  still  pay  per-minute  access 
charges  and  charge  higher  retail  rates. 

•  Vermont  -  New  England  Tel  proposed  to  expand  the  local  calling  area  in  Vermont  to  include 
half  the  state,  although  the  plan  was  rejected. 

Despite  the  surface  "pro-consumer"  appeal  of  such  expanded  local  calling  plans,  consumer  groups 
often  oppose  them  because  they  are  anti-competitive  and  are  subsidized  by  other  captive  ratepayers. 
By  designating  an  area  a  "local  calling  area,"  and  by  pricing  such  services  below  cost,  competition 
is  artificially  precluded  ~  even  for  providers  that  would  be  more  efficient  than  the  incumbent 
RBOCs  —  and  consumers  are  denied  the  benefits  of  competition. 


Failure  to  Impute  Access  Charges 


Failing  to  impute  access  charges  into  their  intraLATA  toll  rates,  while  their  would-be  competitors 
must  nevertheless  pay  them,  is  another  way  the  RBOCs  have  engaged  in  "intraLATA  foul  play." 
Here  are  some  of  the  more  egregious  recent  examples: 


South  Carolina  -  Southern  Bell  proposed  an  "Area  Plus  Calling  Plan"  in  South  Carolina  that 
provided  local  measured  service  throughout  most  of  each  LATA.  The  rates  were  below  10 
cents  a  mmute,  while  intraLATA  access  charges  are  above  12  cents  a  minute.  Southern  Bell 
admits  the  plan  loses  $11.5M  a  year,  but  is  paying  for  it  with  what  would  otherwise  be 
excess  earnings  returned  to  ratepayers. 

South  Carolina  ~  Also,  Southern  Bell  and  the  independent  local  telephone  companies 
(LECs)  entered  into  a  secret  deal  by  which  the  LECs  could  offer  plans  similar  to  Southern 
Bell's  Area  Plus  plaa  while  paying  access  charges  to  Southern  Bell  and  each  other  at  greatly 
reduced  levels  compared  to  those  charged  to  their  IXC  "competitors."  Southern  Bell 
intentionally  misled  regulators  and  the  public  in  discovery  in  the  Area  Plus  case,  having  said 
the  independent  local  telephone  companies  would  pay  the  same  tariffed  rates  for  access  as 
IXCs    The  IXCs  complained  to  the  South  Carolina  PSC,  which  has  now  ordered  that  the 
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IXCs  be  treated  the  same  as  Southern  Bell 

•  Maryland  —  Bell  Atlantic  proposed  a  "Centrex  Extend"  service  which  is  priced  at  9  to  II 

cents  per  message  (not  per  minute)  Under  the  Maryland  imputation  test  agreed  to  by  Bell 
Atlantic,  the  lowest  relevant  access  charges  are  4.5  cents /^er  minute,  hence  the  typical  "five 
minute  call"  should  have  22.5  cents  of  imputed  access.  The  IXCs  won  this  issue  after  a 
lengthy  legal  battle. 

Refusal  to  Re-program  Centrex  Services 

Business  and  government  telecommunications  users  fi-equently  purchase  Centrex  services  from  the 
RBOCs.  With  Centrex  service,  business  and/or  government  agencies  can  have  their  own  dialing 
systems  and  even  abbreviated  dialing  plans  One  of  the  features  that  Centrex  provides  is  the 
automatic  dialing  of  access  codes  necessary  to  utilize  alternative  carriers  RBOCs  have  refused  to 
re-program  their  Centrex  services  to  dial  IXC  access  codes  even  though  the  capability  exists.  As 
discussed  above,  the  California  Administrative  Law  Judge  found  that  such  actions  are  illegal  and 
anticompetitive.  Nevertheless,  refusal  to  re-program  Centrex  has  forced  IXCs  to  expend  thousands 
of  dollars  to  litigate  the  issue,  during  which  time  consumers  are  denied  the  benefits  of  fair 
competition. 


7-Digit  Dialing  Plans 


Further  examples  of  RBOC  abuse  which  have  been  opposed  by  consumer  groups  and  rejected  by 
state  regulators  involve  turning  "1+"  intraLATA  toll  calls  into  "7-digit"  toll  calls,  thus  confusing 
consumers  and  widening  the  dialing  disparity  faced  by  potential  competitors  (which  already  must 
use  "lOXXX")  Such  LEC  plans  were  rejected  as  anti-consumer  and  anti-competitive  by  several 
PUCs  in  the  last  few  years,  including:  Massachusetts,  Vermont,  Connecticut,  Maine,  Rhode  Island 
and  West  Virginia  Nevertheless,  Southwestern  Bell  has  recently  proposed  7-digit  dialing  in 
Kansas 

There  are  many  other  examples  where  RBOCs  around  the  country  have  proposed  various  ingenious 
ways  to  fight  intraLATA  equal  access  and  "remonopolize"  potentially  competitive  intraLATA 
services  Bottom  line:  there  is  no  substantial  direct  dial  intraLATA  competition  anywhere  today, 
and  there  will  not  be  unless  Bell  abuses  are  curbed  by  regulators. 

The  local  access  bottleneck  is  still  intact  and  is  still  being  used  by  the  RBOCs  to  thwart  competition 
in  adjacent  markets.  If  the  RBOCs  were  allowed  into  interLATA  services  while  retaining  that 
bottleneck  control,  the  problems  would  simply  get  worse  for  consumers  and  competitors. 


107 

FCC  INTERSTATE  INTRALATA 


The  Federal  Communications  Commission  in  CC  Docket  No  92-237,  In  the  Matter  of 
Administration  of  the  North  American  Numbering  Plan,  has  recognized  that  the  Bell  Companies  and 
other  local  exchange  carriers  have  been  stripping  off  intraLATA  interstate  calls  The  FCC  believes 
that  this  practice  may  well  reduce  competition  and  defeat  customer  expectations  that  all  of  their 
interstate  toll  traflRc  would  be  carried  by  their  presubscribed  interexchange  carrier. 

Also,  since  there  is  a  lack  of  competition  for  these  calls,  the  FCC  recognizes  that  callers  are  paying 
rates  far  in  excess  of  those  the  caller  would  be  able  to  receive  from  their  presubscribed 
interexchange  carrier.  The  FCC  believes  that  the  most  harmed  callers  are  the  residential  ones  that 
do  not  have  all  the  choices  that  business  customers  may  have  available.  Therefore,  the  FCC  is 
considering  requiring  the  BOCs  and  all  other  LECs  to  cease  their  practice  of  stripping  off  interstate 
intraLATA  calls  to  allow  consumers  to  benefit  from  lower  charges  through  increased  competition. 


CONCLUSION 


The  pro-consumer,  pro-competition  AT&T  consent  decree  set  forth  guidelines  to  prevent  monopoly 
abuses  from  recurring  in  the  telecommunications  industry  and  required  equal  access  in  the 
interLATA  toll  market  It  is  undeniable  that  consumers  have  benefitted  significantly  from  the 
resulting  competition.  In  the  intraLATA  market,  however,  equal  access  was  not  mandated,  in  part 
because  of  the  states'  rights  over  such  traffic.  The  Court  overseeing  the  consent  decree  did, 
however,  expect  the  development  of  competition  in  the  intraLATA  market: 


[T]he  lack  of  competition  in  this  [intraLATA]  market  would  constitute  an  intolerable 
development.  The  opening  up  of  competition  lies  at  the  heart  of  this  lawsuit  and  of 
the  decree  entered  at  its  conclusion,  and  the  significant  amount  of  the  traffic  that  is 
both  intrastate  and  intra-LATA  should  not  be  reserved  to  the  monopoly  carrier. 
(United  States  v  Western  Elec  Co..  569  F.  Supp.  990,  1005  (D.D.C.  1983) 


Despite  the  decree's  intentions,  the  RBOCs  have  continued  to  abuse  their  monopoly  power  and  to 
prevent  the  development  of  full  competition  in  the  intraLATA  market.  Now,  more  than  ten  years 
since  divestiture,  intraLATA  equal  access  still  does  not  exist  in  any  RBOC  territo-y.  Moreover, 
even  in  the  absence  of  intraLATA  equal  access,  the  RBOCs  continue  to  shrink  the  intraLATA  direct 
dial  market  by  expanding  local  calling  areas,  pricing  services  below  the  costs  they  impose  on 
potential  competitors  and  deploying  anti-competitive  and  anti-consumer  dialing  patterns.  Such 
abuses  are  clear  proof  of  the  RBOCs  continuing  monopoly  power  in  the  intraLATA  direct  dial 
market. 
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EXHIBIT  #7 
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October  20, 1993 


The  Honorable  John  C  Daj\forth 

Ranking  Minority  Member 

United  States  Senate 

Committee  on  Commerce,  Science  and  Transportation 

508  Dirksen  Senate  Office  Building 

Washington,  D.C  20510 

EJear  Senator  Danforth: 

On  behalf  of  the  seven  regional  companies,  1  am  responding  to  the  request  you 
put  to  me  and  Bob  Allen  at  the  hearing  on  September  8  to  develop  a  definition  of 
local  exchange  comjjetition.  I  hope  the  following  information  is  heJpfui  to  you 
and  the  Subcommittee  as  you  continue  your  deliberations  on  5.]  086. 

In  developing  a  definition  of  local  exchange  competition,  we  must  first  determine 
the  purposes  for  which  such  a  standard  might  be  used.  Tests  for  competition 
have  been  developed,  as  in  the  cable  reregulation  legislation,  to  determine  the 
appropriate  level  of  regulation,  of  the  prices  of  a  telecommunications  provide:. 
For  example,  Illinois  law  provides  the  foUovang  standard  of  effective 
comp>etition  which,  when  met,  relieves  a  provider  of  a  service  of  certain 
regulatory  pricing  burdens: 

"Comp>etitive  Telecommunications  Service"  means  a 
telecommunications  service,  its  functional  ecjuivaient  or  a  substitute 
service,  which,  for  some  identifiable  class  or  group  of  customers  in 
an  exchange,  group  of  exchanges,  or  some  other  dearly  defined 
geographical  area,  is  reasonably  available  from  more  than  one 
provider.  220 ILCS  5/1^209. 

This  type  of  test  Is  not  appropriate  as  a  test  for  entry  into  a  market.  An  entry  test, 
based  on  antitrust  principles,  must  focus  on  conditions  in  the  market  that  one  is 
seeking  to  enter.  The  Modified  Final  Judgment  (MFJ)  provides  just  such  a  test. 
RecogTuzing  that  excluding  a  competitor  from  a  market  harms  ojnsumers,  the 
MFJ  provides  that  the  line  of  business  restrictions,  including  the  long  distance 
prohibidon,  shall  be  removed  when  there  is  "no  substantial  possibiJty  that  a 
{regional  company)  could  use  its  monopoly  power  to  impede  competition  in  the 
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market  it  seeks  to  enter."  This  standard  does  not  require  the  elimination  of  the 
local  exchange  monopoly.  Indeed,  it  assumes  the  continuation 
of  substantial  market  power,  if  not  a  de  jure  monopoly.  Instead,  relief  is 
mandated  if  there  is  no  substantial  possibility'  that  any  existing  monopoly  power 
in  the  local  exchange  will  impede  competition  in  the  market  the  local  exchange 
company  seeks  to  enter.  The  Court  of  Appeals  has  interpreted  "impeding 
competition"  to  mean  the  ability  to  increase  price  or  restrict  output.  This  means, 
for  example,  that  there  must  be  a  significant  threat  that  the  regional  companies 
will  dominate  the  long  distance  market. 

The  regional  companies  believe  that  existing  conditions  in  today's 
telecommunications  marketplace  satisfy  the  test  for  entry  set  out  in  the  MFJ- 
Regardless  whether  the  Subcommittee  agrees  with  that  proposition,  there  can  be 
no  doubt  that  the  unbimdling  requirements  of  S.  1086  justify  the  elimination  of 
the  long  distance  ban.   It  is  Ameritech's  position  that  the  unbundling 
requirements  of  S.  1086  reduce  barriers  to  entry  and  eliminate  any  remaining 
argiiment  that  the  regional  companies  could  act  anti-competitively  in  the  long 
distance  business 

Predatory  pricing  by  the  regional  companies  in  the  long  distance  market  is  not 
feasible  due  to  the  scale  economics  of  long  distance  carriers  such  as  AT&T,  MQ, 
and  Sprint,  and  the  fact  that  the  regional  companies  wouJd  start  with  zero 
maiket  share.  Such  a  pndng  strategy  would  fail  because  the  long  distance 
carriers  could  withstand  any  losses  from  matching  below  cost  prices  and  could 
not  be  driven  from  the  market.  Access  discrimination  would  be  impossible  to 
implement  due  to  the  current  equal  access  regiilations  in  place  and  the 
imbundling  provisions  of  S.1086  bill  which  would  make  any  attempted 
disCTimination  much  easier  to  detect.  Accordingly,  the  seven  regional  companies 
urge  the  Subcommittee  to  mandate  long  distance  relief  in  S.  1086. 

For  this  Subcommittee  to  establish  a  new  test  for  long  distance  entry  based  on 
market  metrics  raises  several  concerns.  Hrst,  local  exchange  competition  will 
occur  at  different  times  for  different  groups  of  customers  in  different  geographic 
areas.  This  has  already  been  the  experience  in  the  development  of  long  distance 
competition.  To  permit  entry  by  the  regional  comparues  only  to  those  customer 
groups  and  geographic  areas  for  which  competition  exists  -  whether  defined  as 
the  existence  of  a  substitute  service  or  some  specified  level  of  market  share  -  will 
result  in  piecemeal  entry  that  will  not  be  in  th.»  best  interests  of  consiuners.  This 
approach  will  incease  customer  confusion  as  to  what  carriers  provide  such 
services  a  at  given  point  in  time,  and  could  cost  consumers  millions  of  dollars  in 
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foregone  savings  that  would  result  from  full  regional  company  entry.  Even 
worse,  delaying  entry  until  some  overall  metrics  is  satisfied  will  delay  entry  in 
the  most  contestable  arena  far  beyond  any  reasonable  time.  Ironically,  a  metrics 
test  has  the  effect  of  placing  the  public  policy  decision  of  competitive  entry  into 
the  hands  of  the  incumbent  providers  who  can  control  the  entry  of  competitors 
into  their  own  businesses  by  their  decision  as  to  whether  or  not,  and  on  what 
scale,  they  choose  to  enter  the  local  exchange  business.  These  effects  conflict  with 
the  main  objective  S.  1086  -  to  facilitate  the  development  of  universal  access  to  an 
advanced  telecommunications  infrastructure. 

In  addition,  continued  or  piecemeal  exclusion  of  the  regional  companies  from  the 
long  distance  market  would  have  a  serious  impact  on  the  tyj>es  and  quality  of 
services  offered  to  consumers.  For  example,  Ameritech  has  develof>ed  the 
Wisconsin  Health  Infonnation  Network  (WHIN),  linking  doctors,  hospitals,  and 
insurance  carriers  in  a  network  that  reduces  the  cost  of  health  care  services  while 
increasing  the  responsiveness  of  the  industry  to  the  health  care  needs  of 
Wisconsin.  As  the  current  debate  over  health  care  attests,  this  type  of  service  is 
critical  to  our  nation's  ability  to  provide  quality  health  care  services  to  all 
Americans.  Other  of  the  regional  companies  are  offering  or  are  planning  to  offer 
similar  services.  Due  to  the  long  distance  restriction,  the  regions  are  unable  to 
serve  smaller,  less  populated  areas  because  of  the  high  cost  of  replicating  a 
netvv-ork  for  each  area.  As  a  consequence,  the  benefits  derived  from  WHN  will 
be  provided  only  to  people  in  the  larger  dties  of  Wisconsin,  such  as  Madison  and 
Milwaukee,  while  people  in  less  populated  areas  -  those  in  the  greatest  need  of 
improved  health  care  services  -  are  excluded.  Removal  of  the  long  distance 
restriction  would  allow  the  regions  to  serve  less  populated  areas  using  facilities 
based  in  larger  dties,  thus  extending  the  hill  benefits  of  the  network  to  all 
consumers  and  reducing  the  costs  to  everyone. 

In  condusion,  we  urge  the  Subcommittee  to  recognize  that  opening  all  markets  to 
all  competitors  offers  the  best  hope  of  developing  the  nation's 
telecommunications  infrastructure  for  the  benefit  of  all  dtizens  and  therefore,  to 
amend  S.  1086  to  eliminate  the  long  distance  ban  of  the  divestiture  decree. 


Sincerely, 
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EXHIBIT  #8 

®B«n  Atlantic 

HUTch  t,    1994 


Th«  Banora^l*  Sm«at  7.   Eellingv 
Uaitsd  states  s«nata 
125  Kussall  S«nat«  Offiea  Building 
n&ihington,  D.   C.   30510*4002 

D«Ar  Xr.   Cliair&ani 

ThAs3c  you  for  tht  opportunity  to  «pp«ar  b«f er«  tAt  Ccnaftret 
CoBt&lttJia  Last  v««Jc  to  dlacusa  S.  1122.  THia  lattftr  It  a  fellov 
up  to  au77«at  obangaa  to  yoxir  bill  in  thraa  ara&a  va  dlacuasadt 
tha  antry  taat,   alactronic  publiahing#  and  InfoTBation  aarv-icaa. 

2.   Entry  Taat 

jLa  Z  atAtad  at  tha  haaring,  Z  agraa  vlt&  you  that  thA 
Saotion  viZZ(C)  standard  la  tha  cerract  tast  for  vhathar  a  Ball 
company  ahould  bs  allovad  to  provida  Intarstata  long  diatanca 
sarvlcaa.  Dndar  this  tast,  tha  rastrletions  iapoaad  on  a  Ball 
coBpany  "shall  bs  rasovad  upon  a  shoving  by  tha  patltionlng  BOC 
that  thars  la  no  auhatancial  posaibillty  that  it  could  usa  Its 
Aonopoly  povar  to  Impada  coapatltlon  In  tha  aarkat  it  aaaJcs  to 
antar." 

If  you  uss  tha  VIZI(C)  atandard,  tha  additional  antry 
tasta,  aat  out  froa  paga  79,  lina  10  to  paga  81,  lina  a  in  tha 
bill  ara  unnacsssary.  This  is  tha  cors  of  our  long  dlstancs 
dlsegrcftaant.  Tha  additional  tasts  will  raault  In  long  dlstanoa 
carriara  controlling  which  long  diatanca  sarkats  ve  can  antsr 
and  tharefora  vill  affaetiv(aly  glva  thas  ths  povar  to  bar  our 
antry  for  at  laast  a  dacada* 

RHCa  baliava  that  undar  axisting  ragulatlona  and  marJcat 
conditions  wa  oan  gualify  for  sobs  intarlATX  authority  undar 
this  taat.  Tha  FCC  has  davaloped  aqual  aooaaa  proeaduraa.  which 
parait  consumars  to  chooaa  a  carriar  far  thalr  long~  diatanca 
oalls.  Xhasa  proeaduraa  ara  adainistarsd  by  ths  Ball  eospanias, 
as  vail  as  by  hundradi  of  othar  local  talaphons  ooopanies  that 
ara  not  bound  by  tha  dacraa's  IntarlATX  raatriction. 

Thaaa  proeaduraa  worX.  Consuaars  frealy  salaet  tha 
provldara  of  long  dlstanoa  aarvlca  and  changa  providars  ih 
raapenaa  to  nera  attraotiva  coapatitlva  offars«  Thaaa  ara  tha 
■a&a  proeaduraa  that  verl  in  araas  sarrad  by  Unltad,  Sprint, 
Roehastar,  Southsm  Hsv  England  and  all  tha  othar  axchanga 
carrlars  that  ara  alao  in  tha  long  dlstanoa  buslnaas. 
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Z  would  also  urg«  congrasA  Co  ratxim  to  tA«  8tata«  thm 
•utLborlty  ov«r  Intrastata  oovaunlcations  that  x±,m  HTJ  took  iron 
than  in  1984.  Stata  ragulatory  aganciaa  should  datarmina  vhatnar 
tha  Ball  ooopasiaa  ar«  allovad  to  provida  intraatata  IntarlATX 
•arvicaa,  juat  aa  thay  hava  control  ovax  tha  othar 
talacoamuTticatlona  aarvioaa  of  farad  by  thoaa  ceapaniaa.  Tha 
atcachad  Aaandaant  1  to  8.  ia33  incorporat*a  thaaa  ohangaa. 

Tha  long  diatanca  proviaiona  cannot  ba  oonaidarad  in 
iaolation.  By  that  z  aaan  tha  thrust  of  s.  liaa  la  to  aaoalarate 
opanlng  up  tht  loc«l  talephona  axchanga  aarkata  to  aora 
aonpatitlon,  aaJcing  it  aaalar  for  ooapetitora  to  gain  aora  aarkat 
ahara,  particularly  in  our  buainaaa  aark^ta,  aa  aeon  as  poaalbla. 
Ir^aad.  your  bill  contiina  aany  of  tht  proviaiona  froa  8.  1088 
which  v&a  a  bill  to  opa^  \ip  tha  local  ajcehanga.  Eovavar,  8.  1823 
providaa  an  iaportant  aachanlaa  to  inaura  that  univaraal  aarviea  ia 
addraaaad  bafora  local  loop  cOBpatltion  cim  taXa  placa.  Thia  ia  a 
aigr^ificant  ix^rovaaant. 

Sinca  8.  laaa  croataa  n9v  opportunltias  ia  tha  local  exchosga 
buainaaa  for  our  coapatitors,  Z  think  It  aaaantial  that  tha  bill 
alao  cr«ata  nav  and  eoaparabla  coapatltiva  opportanitiaa  for  tha 
RHCa  vithin  tha  saaa  tiaafraaa.  Vhila  tha  Dill  providaa  eabla 
raliaf  it  ia  not  iaaadlata.  Zadaad,  it  ia  at  laaat  two  yaara  away. 
Tha  inforaation  aarvloaa  "raliaf,"  va  hava  ilraady  von  in  tha 
courta  vithout  tha  raatriotiona  tha  bill  iapoaaa.  Tha  ona  araa 
trhsra  wa  raeaiva  iaaadiata  raliaf  ia  in  aanufaoturing.  That  ia 
aignificant,  but  it  doaa  not  offaat  opaning  up  tha  local  loop 
unlaaa  it  ia  eouplad  with  »  roaliatic  opportunity  of  gattirg  into 
tha  long  diatanca  buainaaa.  Tha  additional  taata  in  your  bill  that 
go  bayand  VIII  (C)  will  pracluda  ua  froa  having  that  new, 
compatitiva  opportunity,  in  addition,  va  will  ba  caddlad  vith  b 
••par ate  eubaidiary  raqulraaant  iapoaad  only  upon  tha  BOCa. 

Aa  X  alao  indioatad  laat  waaJc,  tha  Ball  oospaniaa  naad 
i&aadiata  authority  to  provida  intarLATX  aarvloaa  that  ara 
incidaotal  to  othar  paraitted  buainasaaa.  Aaandaant  2  attachad  to 
thia  lattar  would  provida  ua  vith  thia  authority. 

II.   Elaetronic  Publiahing 

At  tha  laat  haaring,  I  coaaittad  to  providing  you  vith  tha 
alactronie  publiahing  proviaiona  agraad  to  bv  tha  Ball  coapaniaa 
and  tha  navapapar  publiahara,  which  both  wa  and  thay  baliava  atriXa 
tna  appropriate  balanoa.  Thia  language,  vhioh  haa  bean 
incorporated  inco  H.R.  3636,  ia  alao  ancloaed,  Attactu&ent  3. 
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lit.   infcrmatlon  Sarvicas 

At  tbat  SUM  hearing,  you  asJcad  bov  l  vould  ioprova  Siibtitla 
C  daallng  with  Information  aarvicaa.  flrat,  Z  veuld  dalata  t2ia 
raquiraaant  that  a  talaphona  eoapany  ma)ca  gatavay  aarvioaa 
availabla  concurrantly  co  all  ita  autoaerlbars.  Thia  raqralxaaant 
vlll  only  dalay  t&a  introduction  of  naw  aarvieaa  and  alov 
invaataant  in  tha  infraatruotura*  Aaoond,  tba  obligation  to 
provida  gat^vaya  to  all  ineor&ation  prevldara  on  nondiaeci&inatory 
taraa  la  an  obligation  that  ahould  ba  borna  by  tba  Ball  talaphona 
eoapaniaa  —  indaad*  by  ali  talaphona  eoopaniaa  •>-  but  not  by 
talaphona  eoapany  affiliataa  tSiat  provida  unragulatad  aazvicaa. 
Tbaraffora,  tha  SflCa  prepoaa  that  tha  bill,  at  paga  71  liaa  17, 
raadt 

"Unlast  axpraaaly  providad  aUavhara  in  thia  Act,  any 
coBwn  oarriar  that  offara  gatavay  aarvioa  ahall  maka 
auch  aarvlca  availabla  to  ita  eoatoaara  undar 
nondiacriainatory  rataa,  taraa,  and  coadltiona,  and  ahall 
offar  gatavay  aarvlca  functiona  to  all  provldara  of 
inforaatien  aarvicai  on  nondiacriainatory  rataa,  tarns, 
and  oonditiona . * 

2V.  othar  Snggaatioaa 

Thara  ara  othar  vaya  in  vhioh  8.  ita 3  oaa  ba  iaprovad.  Ona  of 
tha  scat  iaportant  ia  that  talaphona  cospiny  antry  into  cabla/vidao 
pregraaaing  ahould  net  ba  furthar  dalayad.  Aa  a  raault  of  a  racant 
court  ruling,  Ball  Atlantic  can  provida  oabla  aarvlca  in  ita  Kagion 
today.  Ha  ballava  that  tha  baat  vay  to  bring  dovn  tha  priea 
conaiiaara  pay  for  cabla  aarviea  ia  through  inj  acting  iaaadiata 
eoapatition.  Tharafora,  I  urga  you  to  dalata  tha  rsquiraBantJ 
iapoaad  at  paga  87  linaa  4*1  of  tha  bill  that  would  poatpona  thia 
auch  naadad  eoapatition. 

Tha  bill  vould  aandata  tha  iaplaaantation  of  nunbar 
portability  wltbout  ragard  to  tha  ooata  or  eonauaar  banafita.  It 
vould  iapoae  highly  raatrictiva  *CPNI*  rulaa,  far  aora  atringant 
than  thoaa  davalopad  by  tha'  Coaaiaaion,  that  vould  aaJca  it 
a)ctraaaly  difficult  for  ua  to  talX  to  our  euatoaera.  Finally,  tha 
bill  vould  alao  iapoaa  tha  raquiraaant  that  all  our  aarvieaa  could 
ba  ra^aold,  including  thoaa  aarvieaa  that  ara  aubaidizad  and 
providad  balow  coat* 

Z  loe}c  forvard  to  axploring  thaaa  and  othar  aattara  vith  yoa 
in  tha  upcoBiing  March  10th  hsacing. 


Attachaanta 
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Mr.  Hyde.  Thank  you,  Mr.  Roberts. 
Next  is  Mr.  Tom  Hester. 

STATEMENT  OF  THOMAS  P.  HESTER,  EXECUTIVE  VICE 
PRESIDENT  AND  GENERAL  COUNSEL,  AMERITECH  CORP. 

Mr.  Hester.  My  name  is  Tom  Hester,  and  I  am  executive  vice 
president  and  general  counsel  of  Ameritech  Corp.,  which  provides 
telecommunications  services  in  Illinois,  Michigan,  Wisconsin,  Indi- 
ana, Ohio,  and  through  our  cellular  operations,  Missouri. 

I  appreciate  the  opportunity  to  appear  before  you  today.  Ameri- 
cans are  well-served  by  your  close  attention  to  telecommunications 
refonn.  Ameritech  supports  this  effort.  This  reform  effort  has 
gained  new  momentum  in  part  as  a  result  of  Ameritech's  customers 
first  proposal,  our  proposal  to  accelerate  entry  into  the  local  mar- 
kets in  exchange  for  permitting  Ameritech  to  enhance  competition 
in  long-distance  markets. 

Ameritech  has  been  committed  to  this  proposal  for  several  years 
and  we  believe  our  experience  will  provide  valuable  insights  to  pol- 
icymakers like  yourself  As  you  know,  the  multilayered  legal  and 
regulatory  systems  that  uniquely  apply  to  our  business  requires 
that  to  enter  the  long-distance  business  we  must  file  separate  ap- 
plications with  the  FCC,  various  State  regulatory  agencies,  the  De- 
partment of  Justice  and,  of  course,  ultimately  Judge  Greene. 

Ameritech  has  embraced  change  in  this  industry  as  a  positive 
force.  Competitive  markets  in  both  local  and  long  distance  will  best 
serve  consumers.  The  real  question  we  have  is  whether  policy- 
makers at  all  levels  of  government  and  in  all  three  branches  recog- 
nize this  and  are  prepared  to  remove  the  barriers  to  competition 
so  that  the  consumers  can  receive  the  services  they  deserve.  We 
trust  that  government  can  look  forward  and  not  back  through  a 
rearview  mirror. 

Ameritech  decided  to  become  an  advocate  of  free  and  open  mar- 
kets and  through  that  advocacy  help  shape  telecommunications  pol- 
icy. Most  of  the  legislative  proposals  that  we  have  seen  and  heard 
this  morning  suggest  that  Members  of  Congress  recognize  the  need 
for  change.  Mr.  Chairman,  your  legislation  in  particular  avoids  the 
bureaucratic  and  regulatory  approach  of  the  past  and  will  create  a 
competitive  telecommunications  marketplace  where  consumers  will 
reap  the  benefits. 

Ameritech  already  faces  competition  for  all  of  our  business  serv- 
ices and  for  local  toll  services  among  residence  customers.  Several 
telecommunications  companies  are  certified  to  provide  the  full 
range  of  local  exchange  services.  Much  more  competition  is  around 
the  corner.  Indeed,  just  last  week  AT&T  filed  to  provide  local  tele- 
phone service  in  Chicago  and  Grand  Rapids,  MI. 

In  my  prepared  statement,  I  detailed  the  competition  in  the 
Ameritech  region  by  competitive  access  providers,  long-distance 
carriers,  cable  television  networks,  and  wireless  companies.  I  need 
not  belabor  these  market  facts.  With  customers  first,  we  recognize 
these  market  facts  and  proposed  a  new  approach.  We  encourage 
State  regulators  to  remove  barriers  to  local  competition  and  sought 
the  concurrence  of  the  Department  of  Justice  for  our  entry  into 
long  distance  under  the  framework  of  a  proposed  order  to  Judge 
Greene. 
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The  underlying  public  policy  premise  is  simple:  consumers 
throughout  America  will  benefit  most  through  more  competition  in 
the  telecommunications  market  including  both  long-distance  and 
local  service.  While  the  customers  first  proposal  to  the  FCC  gen- 
erated positive  comment  in  1993,  we  concluded  that  it  was  more 
than  the  existing  regulatory  system  could  digest  in  a  timely  man- 
ner. Therefore,  with  the  support  of  the  Department  of  Justice,  we 
proposed  a  limited  trial  in  Illinois  and  Michigan  beginning  in  Chi- 
cago and  Grand  Rapids. 

Our  negotiations  with  the  Department,  as  Assistant  Attorney 
General  Bingaman  has  said,  were  both  thorough  and  tough.  The 
proposal  conditions  our  entry  into  long  distance  on  concrete  steps 
taken  by  Illinois  and  Michigan  regulators  to  help  accelerate  the 
entry  of  other  telecommunications  providers  into  local  service.  Fur- 
thermore, we  must  satisfy  the  Department  of  Justice  with  a  check- 
list of  conditions  spelled  out  in  the  draft  order. 

The  fundamental  principle  of  customers  first  is  that  the  entire 
market,  both  local  and  long  distance,  should  be  competitive.  This 
should  also  serve  as  your  guiding  principle  for  legislative  reform. 
This  reform  should  come  sooner  rather  than  later.  It  is  not  a  tem- 
plate for  legislation  while  many  of  the  conditions  and  restrictions 
we  have  agreed  to  may  be  appropriate  for  a  limited  trial,  they  will 
prove  unnecessary  as  the  trial  proceeds  and  should  not  be  em- 
bodied in  permanent  national  legislation. 

We  agree  with  the  basic  thrust  of  recent  legislative  proposals  in 
the  House  and  Senate  that  the  MFJ  waiver  process  for  LATA  busi- 
ness restrictions  is  outmoded  and  must  be  replaced.  We  agree  with 
you,  Mr.  Chairman,  that  an  important  role  for  the  Department  of 
Justice  is  exercising  its  traditional  enforcement  powers  under  a 
new  statutory  scheme  applying  subtle  antitrust  doctrines  subject  to 
specific  deadlines. 

Ameritech  appreciates  the  opportunity  to  share  its  views  and  we 
look  forward  to  bringing  the  consumers  the  benefits  that  will  result 
from  full  competition  in  the  telecommunications  market. 

[The  prepared  statement  of  Mr.  Hester  follows:] 

Prepared  Statement  of  Thomas  P.  Hester,  Executive  Vice  President  and 
General  Counsel,  Ameritech  Corp. 

My  name  is  Tom  Hester,  and  I  am  Executive  Vice  President  and  General  Counsel 
of  Ameritech  Corporation,  which  provides  telecommunications  services  in  Illinois, 
Michigan,  Wisconsin,  Indiana,  Ohio  and  Missouri.  In  addition,  we  have  interests  in 
telecommunications  companies  in  Norway,  Poland,  Hungary,  New  Zealand,  and 
other  countries  around  the  world.  I  appreciate  the  opportunity  to  appear  before  the 
House  Judiciary  Committee  today  on  Ameritech's  behalf.  The  public  interest  is  well 
served  by  the  close  attention  that  the  Congress  is  now  giving  to  telecommunications 
reform  legislation.  Ameritech  supports  this  initiative  and  applauds  the  dedicated 
work  that  has  gone  into  it. 

Although  legislative  reform  in  the  telecommunications  field  is  hardly  a  new  sub- 
ject, it  has  taken  on  a  new  momentum  following  Ameritech's  Customers  First  pro- 
posal— Ameritech's  proposal  to  facilitate  entry  into  the  local  exchange  market  in  ex- 
change for  Ameritech's  entry  into  the  interexchange  markets. 

Because  of  the  increased  interest  in  Ameritech's  proposal,  my  testimony  today  will 
focus  on  three  related  areas.  F'irst,  I'll  describe  the  state  of  competition  in  the  two 
areas  where  our  trial  will  take  place.  Second,  111  summarize  the  Customers  First 
Plan.  Finally,  I'll  share  with  you  Ameritech's  views  on  H.R.  1528,  the  Antitrust  Con- 
sent Decree  Reform  Act  of  1995,  that  facilitates  removal  of  existing  MFJ  lines  of 
business  restrictions. 
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The  State  of  Competition 

For  the  past  several  years,  the  Customers  First  initiative  has  been  a  major  com- 
mitment for  Ameritech.  Under  the  multi-layered  regulatory  and  legal  system  that 
applies  to  our  company,  in  order  to  enter  a  new  line  of  business  it  is  necessary  to 
file  separate  applications  before  the  FCC,  various  state  regulatory  agencies,  the  De- 
partment of  Justice  and,  of  course.  Judge  Greene  whose  court  oversees  the  MFJ. 
Given  this  obstacle  course,  some  have  asked  why  we  chose  to  pursue  the  Customers 
First  proiect  at  all.  The  answer  is  that  almost  from  the  inception  of  Ameritech  we 
have  understood  that  a  competitive  market  in  both  local  and  all  long  distance  serv- 
ices would  best  serve  consumers,  and  that  this  is  the  direction  in  which  technology 
would  move  our  industry — whether  we  liked  it  or  not.  The  question  was,  and  still 
is,  will  the  policymakers  recognize  this  and  remove  the  barriers  that  stand  in  the 
way  of  consumers  receiving  the  services  they  deserve.  As  a  business,  our  option  was 
clear:  we  couldn't  cling  to  the  status  quo,  but  instead  we  must  embrace  the  inevi- 
table changes  brought  about  by  technology  and  the  dynamics  of  the  marketplace. 
Accordingly,  Ameritech  decided  to  become  an  advocate  of  free  and  open  markets  and 
through  that  advocacy  help  shape  the  telecommunications  policy  in  the  areas  in 
which  we  operate. 

Competition  in  local  exchange  service  is  a  reality  today.  We  already  face  competi- 
tion for  business  access  and  local  toll  service  for  both  business  and  residence,  and 
several  rivals  already  have  been  selling  local  exchange  services.  Much  more  competi- 
tion is  around  the  corner,  including  competition  from  AT&T.  Let  me  give  you  some 
of  the  highlights: 

Competitive  access  providers  are  now  using  state-of-the-art  fiber  technology  to 
serve  areas  such  as  aowntown  Chicago,  the  Interstate  88  technology  corridor  in 
DuPage  County,  the  Interstate  90  corridors,  the  CHare  airport  and  surround- 
ing area  in  Illinois,  and  Grand  Rapids  and  Detroit,  Michigan,  providing  long 
distance  access  alternatives  to  customers  in  our  region  and,  increasingly,  local 
exchange  service  as  well.  In  Chicago,  for  instance,  two  leading  CAPs  are  already 
certified  to  provide  local  exchange  service  and  a  third  has  applied.  The  attached 
maps  illustrate  the  extent  of  this  competition. 

Long  distance  carriers,  such  as  AT&T  and  MCI,  have  announced  their  plans 
to  compete  aggressively  in  local  exchange  markets.  AT&T  already  is  running 
full-page  advertisements  in  cities  like  Chicago,  which  seek  to  win  over  our  local 
toll  customers.  On  Wednesday  of  last  week,  AT&T  applied  to  regulators  in  Illi- 
nois and  Michigan  for  approval  to  offer  local  telephone  service  in  Chicago  and 
Grand  Rapids.  AT&T's  Cnairman  was  quoted  as  characterizing  this  as  a  $90 
billion  dollar  opportunity.  AT&T  has  to  do  nothing  more  than  file  a  relatively 
routine  application  to  compete  for  all  of  Ameritech's  business.  Ameritech,  on  the 
other  hand,  has  to  endure  a  seemingly  endless  battle  to  offer  customers  what 
they  want. 

Cable  television  networks  are  fast  installing  fiber  technology  that  permits 
them  to  carry  both  voice  and  data  traffic.  There  are  already  two  cable/telephony 
trials  underway  just  in  Chicago.  Time-Warner  alone  plans  to  carry  telephone 
service  over  cable  systems  in  25  cities.  A  consortium  of  the  six  largest  cable 
companies  is  proposing  to  build  equipment  that  would  allow  them  to  send,  re- 
ceive, and  switch  telephone  signals  between  cable  systems. 

Wireless  technologies,  including  cellular  service  and  Personal  Communications 
Services  (PCS),  also  promise  tremendous  competition  against  the  wireline  local 
loop.  AT&T  has  been  authorized  to  provide  PCS  in  Chicago,  and  other  Bell 
Companies  compete  with  us  for  cellular  services.  With  the  ongoing  conversion 
from  cellular  to  digital  technology  and  new  competition  from  PCS,  wireless 
prices  are  likely  to  become  economically  competitive  with  wireline  services.  In- 
deed, through  our  cellular  system  in  Kauai,  Hawaii,  Ameritech  is  offeringlocal 
telephone   services   in   competition   with  the  local  telephone  company.  These 
changes  have  led  FCC  Chairman  Reed  Hundt  to  predict  that  there  may  be  100 
million  wireless  subscribers  within  a  decade.  Hundt,  Chairman,  FCC,  Address 
Before  the  Annual  Legislative  Conference,  National  Association  of  Counties  5 
(Mar.  5,  1995). 
The  defenders  of  the  status  quo  argue  that  we  have  the  vast  number  of  local  cus- 
tomers and  until  that  changes  dramatically,  we  should  be  barred  from  the  long  dis- 
tance business.  They  are  wrong  in  concept.  Our  business,  like  many  other  busi- 
nesses including  the  long  distance  business,  derives  a  disproportionate  share  of  rev- 
enue from  a  relatively  small  number  of  customers. 

On  average,  30%  of  a  LEC's  revenues  comes  from  1%  of  the  customer  base.  For 
Ameritech,  our  business  customers  comprise  just  10%  of  accounts  and  33%  of  sub- 
scriber lines,  yet  they  generate  about  the  same  total  revenues  as  all  residential  cus- 
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tomers  combined.  The  top  20%  of  Ameritech  business  accounts  in  Illinois  generate 
81%  of  business  revenue;  the  top  2%  of  business  accounts  generate  about  54%  of 
all  business  revenue.  Residential  demand  is  also  concentrated  so  the  top  third  of 
Ameritech's  residential  customers  in  Illinois  account  for  55%  of  total  residential  rev- 
enue and  66%  of  non-local  loop  revenue.  This  concentration  permits  competitors  and 
new  entrants  to  easily  target  the  most  lucrative  customers. 

And,  that  is  exactly  what  is  happening.  For  example,  we  estimate  that  in  Chicago 
and  Grand  Rapids,  CAPs  gained  30%  of  the  private  line  and  high  capacity  business 
in  just  three  years.  More  significant  are  competitive  inroads  in  the  local  toll  busi- 
ness among  medium  and  large  businesses.  In  Chicago,  AT&T  alone  receives  about 
40%  of  the  revenues  from  these  customers.  In  Grand  Rapids,  CAPs  and  long  dis- 
tance carriers  have  captured  over  60%  of  large  business.  Recently,  we  have  seen  the 
impact  of  local  competition  grow  to  residential  customers'  toll  calls  and  local  serv- 
ices. Manv  of  the  long  distance  carriers  have  strongly  marketed  so-called  dial- 
around  calling.  AT&T,  in  particular,  has  targeted  residential  customers. 

Consumer  demand  for  "one-stop  shopping"  for  telecommunications  services  is 
leading  to  rapid  business  integration  between  CAPs,  wireless  companies,  and  cable 
systems  that  are  all  pursuing  Doth  local  exchange  and  interexchange  service  in  one 
form  or  another.  Ameritech  today  has  less  than  half  of  the  total  revenue  from  the 
average  customer's  total  telecommunication  usage,  including  local,  long  distance  and 
cellular  services.  This  trend  toward  complete  end-to-end  telephone  service  is  typified 
by  the  AT&T/McCaw  merger  but  is  visible  everywhere  as  new  joint  venture  an- 
nouncements appear  in  the  press  on  almost  a  daily  basis.  The  import  of  these 
changes  is  clear.  In  the  very  near  future,  the  major  providers  of  telecommunications 
services,  interexchange  carriers,  cable  and  wireless  companies,  CAPs  and,  hopefully, 
LEC,  will  compete  with  each  other  head-to-head  at  every  level. 

Ameritech's  Customers  First  Proposal 

As  a  result  of  these  competitive  developments,  we  chose  to  advocate  a  new  ap- 
proach to  the  MFJ  competition  in  both  local  and  long  distance  services.  In  Marcn, 
1993,  we  filed  our  initial  Customers  First  proposal  with  the  FCC.  Our  proposal  gen- 
erated positive  discussion  of  more  open  telecommunications  f)olicy.  Customers  First 
also  had  its  detractors,  the  same  companies  that  oppose  our  entry  into  long  dis- 
tance. We  realized  that  our  plan  could  easily  bog  down  in  the  regulatory  system  for 
years,  during  which  time  we  would  face  increasing  competition  in  the  local  exchange 
market  but  would  be  denied  the  ability  to  compete  in  the  interexchange  market. 

Faced  with  the  pxjssibility  of  endless  delay,  we  concluded  it  was  time  to  move  our 
proposal  out  of  the  realm  of  rhetoric  into  the  marketplace  of  reality.  Accordingly, 
we  approached  the  Department  of  Justice  to  see  if  it  would  support  a  limited  trial 
that  could  demonstrate  our  belief  that  our  presence  in  the  long  distance  market 
would  be  pro-competitive  and  decidedly  in  the  public  interest.  To  their  credit,  the 
Department  of  Justice  agreed  to  consider  such  a  proposal.  We  filed  our  trial  waiver 
proposal  at  the  end  of  1993.  Our  discussions  with  the  Department  intensified  after 
telecommunications  reform  legislation  failed  to  pass  last  year.  Long  and  hard  nego- 
tiations produced  a  proposal  that  we  were  able  to  circulate  for  public  comment  in 
December,  1994.  There  were  numerous  responses  to  our  proposal,  many  of  which 
asked  for  additional  detail.  Between  January  and  March  of  this  year,  we  worked 
hard  to  address  the  concerns  of  third  parties  who  provided  comments.  During  the 
course  of  these  negotiations,  Ameritech  agreed  to  a  number  of  conditions  to  satisfy 
questions  raised  by  these  comments.  Changes  from  Ameritech's  original  proposal  in- 
cluded a  change  in  geographic  scope,  inclusion  of  a  separate  subsidiary,  and  clari- 
fications or  enhancements  addressing  number  portability,  competitive  access  to 
poles  and  conduit,  restrictions  on  use  of  certain  customer  proprietary  network  infor- 
mation and  modifications  to  our  original  equal  access  proposal.  In  the  end,  we  were 
able  to  reach  agreement  on  the  contours  of  a  Customers  First  trial  to  take  place 
initially  in  the  Illinois  portion  of  Greater  Chicago  and  in  Grand  Rapids  in  southern 
Michigan. 

With  the  filing  with  the  decree  court  on  April  3,  the  Department  of  Justice  fully 
supports  our  proposal  for  a  trial.  Exercising  its  responsibility  as  "IMme  Mover"  in 
this  field  (United  States  v.  Western  Elec.  Co..  900  F.2d  283,  294  n.l2  (1990)),  the 
Department  has  asked  Judge  Greene  to  lift  the  interexchange  restriction  to  allow 
the  Customers  First  trial  to  proceed,  subject  to  conditions  set  forth  in  the  Proposed 
Order.  The  trial  proposal.  Assistant  Attorney  General  Bingaman  has  stated,  "is  the 
result  of  thorough,  tough  negotiations  between  the  Department,  Ameritech,  and 
AT&T,  and  immense  efforts  by  state  regulators  and  others,"  and  it  strikes  a  balance 
that  "protects  the  consumer,"  "promotes  real  competition  in  the  local  telephone  mar- 
kets," and  "will  increase  service  and  lower  prices  in  both  local  and  long  distance 


119 

markets."^  Attorney  Greneral  Reno  also  has  stated  that  Ameritech's  plan  "will  bring 
real  competition  to  the  local  market  for  the  first  time  and,  as  a  result,  more  com- 
petition for  the  long  distance  market  as  well,"  and  has  acknowledged  that 
'[cjompetition  means  increased  choices,  decreased  prices — a  double  victory  for  the 
American  people."  Id..  Like  the  Department,  the  Consumers  Federation  of  America, 
AT&T,  MCI,  Sprint,  and  MFS,  support  the  trial. 

The  heart  of  the  Customers  First  trial  is  the  lifting  of  entry  barriers  to  local  ex- 
change markets  through  state  regulatory  action  and  the  entry  of  Ameritech  into  the 
interexchange  market  under  the  framework  of  the  Proposed  Order  submitted  to 
Judge  Greene.  The  Proposed  Order  prohibits  Ameritech  from  providing 
interexchange  services  until  Illinois  and  Micnigan  regulatory  authorities  have  taken 
concrete  steps  to  open  the  local  exchange  market  to  competition. 

In  addition,  Ameritech  must  satisfy  the  Department  of  Justice  that  we  have  of- 
fered inter-connection  to  the  carriers  and  unbundled  our  loops  and  ports  in  both 
trial  LATAs,  and  we  must  allow  non-facilities-based  competition  through  resale  of 
unbundled  loops  and  ports.  We  must  put  non-discriminatory  arrangements  in  place 
to  allow  competitors  to  share  pole  attachments  and  conduits,  and  provide  support 
for  411,  511,  and  911  services  for  those  who  want  to  connect  their  own  facilities. 
We  must  provide  technical  and  interconnection  information  on  a  non-discriminatory 
basis.  We  must  ofTer  to  list  competitors  and  their  customers  in  our  White  Pages  and 
allow  competitors  to  include  information  in  our  books.  We  must  work  diligently  to 
provide  number  portability.  And,  we  must  arrange  for  reciprocal  compensation  and 
be  able  to  implement  dialing  parity.  The  Order  strengthens  Ameritech's  obligation 
to  provide  interexchange  carriers  with  equal  access  to  its  local  exchange  operations, 
and  it  requires  operation  of  Ameritech's  inter  exchange  facilities  through  a  separate 
subsidiary. 

We  expect  to  satisfy  all  these  conditions  and  begin  the  trial  promptly.  We  have 
every  confidence  that  this  initiative  will  prove  to  be  dramatically  pro-competitive. 

You  may  ask  why  would  we  agree  to  all  this.  Aren't  we  giving  up  a  lawuilly  en- 
dowed monopoly?  Tne  fact  is  that  we  are  giving  up  very  little.  Technology  took  away 
a  good  part  of  what  was  a  local  bottleneck  and  cnanges  in  public  policy  have  taken 
away  the  rest.  And,  while  we  don't  necessarily  like  every  word  of  the  proposed 
order,  we  accepted  it  because  it's  time  to  move  ahead. 

Telecommunications  Reform  Legislation 

The  Customers  First  trial  is  not  a  substitute  for  legislation,  and  its  features 
should  not  be  replicated  under  a  new  law.  Important  as  Ameritech's  experience  with 
Customers  First  has  been  in  the  formulation  of  our  policy  views,  we  certainly  do 
not  regard  it  as  a  template  for  legislation.  After  all,  Customers  First  is  only  a  trial, 
conducted  with  the  goal  of  gaining  practical  experience  with  open  competition.  That 
trial  is  subject  to  a  large  number  of  conditions — all  of  which  we  expect  will  prove 
to  be  unnecessary  to  protect  competition.  In  fact,  the  Justice  Department,  in  its  brief 
filed  before  Judge  Greene  last  week,  acknowledged  that  some  of  the  safeguards  in 
the  draft  order  might  be  lifted  as  we  gain  experience  even  during  the  trial.  Legisla- 
tive reform,  in  contrast,  will  provide  a  permanent  solution  and  look  to  the  long-term 
future  of  telecommunications.  The  Customers  First  trial  also  was  designed  to  be 
conducted  within  specified  geographical  areas.  Congress'  focus,  by  contrast,  must 
necessarily  be  national  in  scope.  We  are  confident  that  the  trial  will  start  as  soon 
as  our  dialing  parity  conversions  are  ready. 

At  the  heart  of  all  of  the  Congi-essional  reform  initiatives  has  been  a  broad  con- 
sensus of  opinion  that  the  line  of  business  restrictions  under  the  MFJ  and  the  waiv- 
er process  before  the  decree  court  are  now  obsolete.  We  agree.  This  is  truly  a  topsy- 
turvy system  and  one  that  has  no  claim  to  perpetuation  under  any  new  legislation. 
New  legislation  should  also  create  a  structure  in  which  the  Department  maintains 
its  ability  to  act  in  any  special  circumstances  where  competition  may  be  threatened, 
but  an  expeditious  time  schedule  is  obviously  necessary. 

As  we  understand  it,  Mr.  Chairman,  your  recently  proposed  telecommunications 
reform  Bill  (H.R.  1528)  would  accomplish  many  of  the  objectives  that  I  have  de- 
scribed. You  have  urged  your  colleagues  to  replace  the  judicial  waiver  process  with 
a  time-sensitive,  expedited  antitrust  review  procedure  that  promises  to  resolve  these 
issues  in  a  pro-competitive  manner.  We  agree  with  your  proposal  that  Bell  operating 
companies  should  be  permitted  to  apply  Tor  authority  to  eneage  in  the  provision  oT 
long  distance  services  and  equipment  manufacturing,  that  their  requests  should  be 
reviewed  expeditiously  subject  to  a  prescribed  timetable,  and  that  it  is  appropriate 
for  the  Department  of  Justice  to  evaluate  such  requests  pursuant  to  objective,  well- 


^  Press  Release,  Department  of  Justice,  April  3,  1995,  p.  2. 
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established  antitrust  standards,  such  as  the  concept  of  market  power,  as  provided 
in  your  proposed  legislation.  We  applaud  your  efTorts. 

Once  again,  Ameritech  appreciates  the  opportunity  to  share  its  views  with  this 
Committee.  We  would  be  happy  to  consult  further  with  the  Committee  and  its  staff 
as  that  may  be  helpful,  and  we  look  forward  to  your  questions. 


Business  Telephone  Revenues— Downtown  Chicago 

=   Building  hooked  up  to  a  local  competitor  of  Ameritech 
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Mr.  Hyde.  Thank  you. 

Mr.  Regan,  division  vice  president,  and  director  of  public  policy. 
Corning,  Inc. 

STATEMENT  OF  TIMOTHY  J.  REGAN,  DIVISION  VICE  PRESI- 
DENT AND  DIRECTOR  OF  PUBLIC  POLICY,  CORNING,  INC. 

Mr.  Regan.  Thank  you,  Mr.  Chairman. 

I  appreciate  the  opportunity  to  be  here  today  to  talk  about  an 
issue  which  is  vital  to  the  future  of  Corning  and  to  the  future  of 
all  independent  telecommunications  equipment  manufacturers.  I 
brought  a  little  prop  along  to  demonstrate  a  point.  This  is  a  piece 
of  fiber  optics  that  has  tremendous  carrying  capacity,  24,000  tele- 
phone conversations  at  one  time. 

This  little  piece  of  fiber  optics  today  has  been  deployed  by  most 
of  the  long-distance  telephone  companies  and  gradually  by  most  of 
the  local  telephone  companies,  but  the  fact  remains  that  it  would 
still  be  on  the  shelf  in  the  lab  if  it  were  not  for  the  MFJ.  The  MFJ 
brought  Corning,  a  company  that  is  in  the  glass  business,  not  the 
telecommunications  business,  an  opportunity  to  bring  a  product 
that  is  as  revolutionary  as  this  to  the  marketplace  and  to  succeed. 
If  it  were  not  for  the  MFJ,  I  would  not  be  here.  We  began  our  re- 
search in  fiber  optics  back  in  1966,  the  same  time  as  AT&T  and 
other  foreign  companies. 

By  1970,  most  of  them  had  quit,  on  the  announcement  that  it 
was  impossible  to  break  the  so-called  "light  barrier."  Our  people 
stayed  with  it  and  in  August  1970  they  made  the  initial  critical  in- 
vestment. 

Two  years  later  we  brought  it  to  AT&T.  Their  scientists  were 
thrilled  with  it  but  their  businessmen  said  why  should  we  buy  from 
Corning?  Someday,  we  could  make  it  ourselves.  It  was  a  vertically 
integrated  monopoly  and  it  was  also  the  only  customer  in  the  Unit- 
ed States,  so  we  had  no  customers.  We  carried  the  product  overseas 
and  had  some  interest. 

It  wasn't  until  1982,  after  the  consent  decree  was  signed  when 
the  fledgling  company,  MCI,  represented  here  by  Mr.  Roberts, 
placed  an  order  with  us  for  100,000  kilometers  of  single  mode  fiber. 
We  built  the  plant  and  started  the  business.  Also,  the  MFJ  in- 
cluded, wisely,  a  provision  that  said  all  the  Bell  operating  compa- 
nies had  to  buy  in  a  nondiscriminating  fashion.  When  they  went 
out  to  bid,  we  were  there  ready  to  sell  the  product  and  they  bought 
it.  And  so  you  can  see  why  we  get  concerned  in  Corning  when  we 
talk  about  changing  the  MFJ.  It  has  provided  the  basis  for  a  whole 
new  business  for  our  company. 

Now,  our  experience  with  the  MFJ  really  was  only  the  end  of  a 
long,  long,  long  history  which  we  were  unaware  of,  frankly,  when 
we  got  into  this  business.  As  it  turns  out,  in  1882,  the  Bell  system 
made  the  initial  decision  to  buy  all  its  products  fi-om  Western  Elec- 
tric. That  led  to  three  different  antitrust  cases  over  the  next  100 
years  and  over  that  period  of  time  there  were  all  kinds  of  abuses. 

Two  of  those  cases  were  totally  ineffective.  The  third  one  was  ef- 
fective, created  a  market,  and  created  an  opportunity  not  only  for 
Corning  but  an  entire  host  of  new  firms.  Now  there  are  over  a 
thousand  manufacturers  in  this  country.  The  number,  the  quantity 
the  sales  volume  of  equipment  like  this  telecommunications  equip- 
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ment  has  doubled.  The  industry  has  grown  faster  than  most  indus- 
tries in  the  United  States.  It  is  investing  in  R&D  at  a  rate  as  high 
as  the  computer  industry  or  the  software  industry.  And  it  has 
turned  around  its  trade  imbalance.  We  had  a  $2  billion  trade  im- 
balance in  1982.  Last  year  we  had  a  $2  billion  surplus;  a  $4  billion 
increase. 

It  has  been  a  great  success  not  only  for  my  company  but  for  a 
number  of  other  companies  and  the  country  as  a  whole.  With  this 
wonderful  history,  I  am  not  saying  the  MFJ  is  perfect.  Clearly 
some  changes  have  to  be  made  and  we  are  prepared  to  embrace  the 
changes  to  allow  the  RBOC's  in  manufacturing,  but  they  have  to 
be  made  in  a  context  of  a  set  of  rules  designed  to  secure  the  gains 
of  the  MFJ.  It  hasn't  been  all  bad. 

There  has  been  some  good  associated  with  it.  Hold  to  the  good 
as  we  move  forward.  We  have  a  century  of  abuse  that  we  have  to 
deal  with  here.  We  cannot  rip  off  some  restrictions  and  expect  ev- 
erything, industries  like  mine,  to  remain  unaffected. 

So  what  should  you  do?  We  think  there  are  two  models.  We  tried 
to  make  this  as  simple  as  we  can  in  terms  of  trying  to  understand 
it  ourselves. 

We  think  there  are  two  models  out  there.  One  is  the  high  hurdle 
model  and  the  other  is  the  low  hurdle  model.  If  you  go  with  the 
high  hurdle  model,  then  we  assume  that  you  would  require  some 
level  of  real  competition  to  exist  before  the  RBOC's  would  be  al- 
lowed entry.  In  that  situation  you  don't  need  many  post-entry  safe- 
guards. 

The  low  hurdle  model  is  one  in  which  there  would  still  be  a  sig- 
nificant amount  of  market  power,  but  they  would  still  be  allowed 
into  a  particular  business.  That  is,  they  would  still  have  monopolv 
control  over  certain  of  their  exchanges.  With  that  monopoly  control, 
you  have  to  have  safeguards,  significant  safeguards,  in  place  to 
protect  against  abuses. 

Now,  it  appears  that  Congress  is  moving  toward  the  low  hurdle 
model.  That  is  the  model  that  is  clearly  reflected  in  your  bill,  Mr. 
Chairman,  and  in  the  Commerce  Committee  bill.  And  neither  one 
of  those  bills  will  require  actual  competition  before  the  BOC's  are 
allowed  to  new  businesses. 

Now  we  don't  have  a  problem  with  the  use  of  that  low  hurdle 
model.  We  have  a  problem,  however,  with  the  fact  that  neither  one 
of  the  bills  includes  any  significant  safeguards  in  the  manufactur- 
ing sector.  So  we  are  left  with  the  worst  of  both  worlds. 

Mr.  Chairman,  we  applaud  your  opinion  of  the  Justice  Depart- 
ment as  having  a  key  role  in  making  decisions  upfi-ont  before  there 
is  any  movement  forward  into  new  businesses  for  the  RBOC's.  That 
makes  a  big,  big  difference.  There  also  should  be  some  sort  of  a 
regulatory  role  for  the  FCC,  perhaps  in  the  administration  of  the 
safeguards,  but  there  again  we  would  like  to  see  a  role  for  Justice. 

In  terms  of  a  bill  with  adequate  safeguards,  we  think  you  have 
to  cover  approximately  six  points.  First  you  have  to  have  separate 
subsidiaries  for  manufacturing.  Those  are  included  in  your  bill  with 
respect  to  one  area  of  business,  the  alarm  business,  already. 

Secondly,  you  have  to  have  a  provision  for  nondiscrimination. 
There  should  be  no  reason  why  any  RBOC  or  any  other  company 
should  be  in  the  position  to  engage  in  discrimination  in  favor  of  one 
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manufacturer  over  another,  particularly  if  that  one  manufacturer 
happens  to  be  owned  by  it. 

Next,  you  need  to  deal  with  the  Bellcore  problem.  Bellcore  is  the 
standards  making  entity  for  the  telephone  industry.  As  a  standards 
making  industry,  they  have  a  significant  amount  of  proprietary  in- 
formation from  every  manufacturer  in  the  country  now  in  their 
files.  If  they  get  into  manufacturing  and  they  have  all  of  our  infor- 
mation, where  is  that  going  to  leave  us? 

Finally,  we  need  cross-subsidy  provisions  and  post-entry  provi- 
sions for  the  administration  in  the  future. 

Now,  I  would  like  to  close  with  two  points,  Mr.  Chairman.  No. 
1,  please  don't  ignore  the  lessons  of  history  as  we  move  forward. 
We  have  100  years  of  experience.  We  know  what  can  likely  happen. 

No.  2,  manufacturing  matters.  It  adds  tremendous  value  to  soci- 
ety. It  is  the  highest  wage  sector  of  society.  It  is  the  area  which 
generates  all  the  exports.  It  is  the  area  which  is  critical  to  our  long- 
term  prosperity  as  a  country.  We  think  can  you  deal  with  both  of 
them  in  the  bill. 

Thank  you  very  much,  sir. 

[The  prepared  statement  of  Mr.  Regan  follows:] 

Prepared  Statement  of  Timothy  J.  Regan,  Division  Vice  President  and 
Director  of  Public  Policy,  Corning,  Inc. 

Thank  you,  Mr.  Chairman,  for  the  opportunity  to  appear  before  the  Committee. 
My  name  is  Tim  Regan,  and  I  appear  today  on  behalf  of  Corning  Incorporated,  the 
inventor  of  optical  fiber. 

I'm  pleased  to  have  this  opportunity  to  address  the  need  for  comprehensive  reform 
of  our  nation's  laws  governing  the  communications  industry.  For  too  long,  the  piece- 
meal administration  of  communications  policy  has  created  uncertainty  in  the  mar- 
ketplace. I'm  hopeful  that  this  will  be  the  year  that  the  Congress  passes  legislation 
which  opens  all  telecommunications  markets  to  full  and  fair  competition.  Doing  so 
will: 

Spur  economic  growth  that  will  benefit  all  Americans; 

Encourage  private  investment  in  communications-related  businesses  and  the 
information  infrastructure;  and 
Expand  the  market  for  all  types  of  telecommunications  equipment. 
In  addition  to  opening  all  markets  to  full  and  fair  competition,  legislation  should: 
Promote  open  and  non-discriminatory  procurement  practices,  similar  to  those 
developed  hy  the  Bell  operating  companies  to  comply  with  Section  11(B)  of  the 
MFJ; 

Promote  open   and  non-discriminatory  access  to  the  standards-setting  and 
product  certification  processes;  and 

Address  the  antitrust  concerns  raised  by  the  Bell  operating  companies'  owner- 
ship of  Bell  Communications  Research. 
I'm  also  pleased  to  have  this  opportunity  because  it  provides  me  with  a  chance 
to  impress  upon  the  members  of  this  Committee  just  how  important  the  reform  of 
our  communications  laws  is  to  manufacturers.  While  much  of  the  debate  over  tele- 
communications reform  has  focused  on  the  carrier  community,  I  urge  you  not  to 
overlook  or  underestimate  the  importance  of  telecommunications  manufacturing.  In 
their  book  Manufacturing  Matters,  Stephen  Cohen  and  John  Zysman  state  this  im- 
portance in  a  way  I  hope  each  member  of  this  Committee  will  appreciate: 

Manufacturing  matters  mightily  to  the  wealth  and  power  of  the  United 
States  and  to  our  ability  to  sustain  the  kind  of  open  society  we  have  come 
to  take  for  granted.  If  we  want  to  stay  on  top — or  even  high  up — we  can't 
just  shift  out  of  manufacturing  and  up  into  services,  as  some  would  have 
it.  American  competitiveness  in  the  international  economy  is  critical  to 
long-term  domestic  prosperity,  social  justice,  international  leadership,  and 
world  order.  There  is  no  way  we  can  lose  control  and  mastery  of  manufac- 
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turing  and  expect  to  hold  on  to  the  high- wage  service  jobs  that  we  are  con- 
stantly told  will  replace  manufacturing.^ 

How  the  manufacturing  issue  is  dealt  with  in  the  context  of  telecommunications 
reform  is  critical,  not  just  to  the  hundreds  of  thousands  of  Americans  now  engaged 
in  telecommunications  manufacturing,  but  to  the  nation  as  a  whole. 

Mr.  Chairman,  my  purpose  for  appearing  before  the  Committee  is  twofold.  First, 
I  want  to  share  with  you  some  insights  on  the  role  that  antitrust  law  played  in 
shaping  the  current  structure  of  the  telecommunications  manufacturing  industry. 
Second,  I  want  to  make  some  suggestions  on  how  you  might  proceed  in  light  of  this 
history. 

The  Pre-Divestiture  Experience  =* 

The  evolution  of  a  competitive  telecommunications  manufacturing  industry  is  in- 
extricably linked  to  the  long  history  of  antitrust  litigation  which  ultimately  led  to 
the  break-up  of  the  Bell  System.  Entry  of  the  Modification  of  Final  Judgment  (Unit- 
ed States  V.  Western  Electric,  C.A.  82-0192,  D.D.C.)— commonly  referred  to  as  the 
MFJ — in  1982  ended  nearly  50  years  of  controversy  over  the  competitive  problems 
arising  from  AT&T's  vertical  integration  into  manufacturing,  and  nearly  a  century 
of  efforts  to  limit  competition  in  the  equipment  manufacturing  marketplace.  Until 
the  MFJ,  competition  in  telecommunications  manufacturing  was  at  best  difficult, 
and  at  worst  impossible.  The  earliest  attempts  to  limit  competition  in  the  manufac- 
turing marketplace  began  in  1882,  when  Bell  Telephone  designated  Western  Elec- 
tric— in  which  it  owned  a  majority  interest — as  the  exclusive  manufacturer  of  its 
patented  telecommunications  equipment.  Bell  Telephone  then  refused  to  purchase 
equipment  from  any  other  source.  This  behavior  was  allowed  because,  at  that  time, 
the  United  States  had  no  antitrust  laws. 

As  the  use  of,  and  subscription  to,  telephone  service  increased,  so  did  the  Bell  Sys- 
tem's attempts  to  gain  competitive  advantage  in  the  manufacturing  marketplace.  As 
early  as  1934 — the  year  the  Communications  Act  was  enacted — charges  were  made 
that  the  Bell  System  was  engaged  in  the  anticompetitive  cross-subsidization  of 
equipment  produced  by  Western  Electric,  the  Bell  System's  manufacturing  affiliate. 
The  result  of  this  cross-subsidization  included  both  high  profits  on  manufacturing 
and  an  inflated  rate  base  for  local  exchange  service.  Although  a  lengthy  investiga- 
tion by  the  Federal  Communications  Commission  determined  that  the  charges  were 
in  fact  true,  no  action  was  undertaken  pursuant  to  the  Communications  Act  or  the 
antitrust  laws,  as  the  nation's  entry  into  World  War  II  turned  the  federal  govern- 
ment's attention  elsewhere. 

In  1949,  an  antitrust  complaint  (United  States  v.  Western  Electric,  No.  49-17, 
(D.N.J.))  brought  by  the  Justice  Department  focused  almost  exclusively  on  the  Bell 
System's  effort  to  impede  competition  in  the  manufacture  and  sale  of  telecommuni- 
cations equipment.  In  the  1949  litigation,  the  Justice  Department  advocated  a  struc- 
tural remedy  involving  the  divestiture  of  Western  Electric.  However,  the  Depart- 
ment later  bowed  to  political  pressure  and  agreed  to  a  settlement  which  allowea  the 
Bell  System  to  retain  its  manufacturing  operations.  The  suit  ended  in  1956  when 
the  Justice  Department  and  the  Bell  System  entered  into  a  consent  decree  that  re- 
quired the  Bell  System  to  license  its  patents — a  measure  which  had  little  impact 
in  light  of  the  continued  preferred  supplier  relationship  between  the  Bell  System 
and  Western  Electric.  Potential  competitors  were  forced  to  concentrate  on  develop- 
ing equipment  for  use  in  microwave  and  independent  private  line  networks. 

Subsequent  events  demonstrated  the  inadequacy  oi  the  1956  consent  decree  and 
the  inability  of  state  and  federal  regulators  to  prevent  the  continued  foreclosure  of 
competition  in  the  telecommunications  equipment  marketplace.  This  combination  of 
factors  ultimately  led  to  the  filing,  in  1974,  of  the  antitrust  complaint  that  resulted 
in  the  break-up  of  the  Bell  System. 

During  the  litigation  which  followed  the  filing  of  the  1974  complaint  (United 
States  V.  AT&T  No.  74-1698),  as  well  as  in  private  antitrust  suits  and  numerous 
proceedings  conducted  by  the  state  and  federal  regulators,  evidence  was  presented 
with  respect  to  the  Bell  operating  companies'  participation  in  a  broad  range  of  anti- 
competitive conduct,  including: 

Biased  equipment  purchasing  decisions; 

Discriminatory  equipment  interconnection  requirements; 

Preferential  information  disclosure  practices;  and 

The  cross-subsidization  of  equipment  prices  from  monopoly  service  revenues. 


1  Stephen  Cohen  and  John  Zysman,  Manufacturing  Matters,  page  3. 

*A  thorough  review  of  this  history  can  be  found  in  H.  Report  102-850,  which  accompanied 
legislation  (H.R.  5096)  approved  by  this  Committee  in  1992. 
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The  eflect  of  these  practices  was  to  limit  competition  in  the  telecommunications 
manufacturing  marketplace,  and  the  history  of  tne  antitrust  litigation  clearly  dem- 
onstrates that  none  oi  these  forms  of  misconduct  could  be  adequately  prevented 
through  regulation. 

The  1974  litigation  was  terminated  in  1982  when  the  Justice  Department  and  the 
Bell  System  entered  into  the  modification  of  the  1956  consent  decree,  now  known 
as  the  MFJ.  The  MFJ  separated  the  local  exchange  functions  of  the  Bell  System 
from  its  manufacturing  and  long-distance  functions  (effective  January  1,  1984),  and 
it  is  in  that  environment  that  the  industry  has  operated  for  the  past  11  years. 

The  Post-Divestiture  Experience 

The  break-up  of  the  Bell  System  was  a  watershed  event  for  the  teleconununi- 
cations  manufacturing  industry.  The  non-discrimination  requirements  and  manufac- 
turing restriction  imposed  by  Sections  11(B)  and  11(D),  respectively,  of  the  MFJ  ren- 
dered it  impossible  for  the  Bell  operating  companies  to  engage  in  the  type  of  anti- 
competitive conduct  that  was  common  under  the  old  Bell  System. 

The  MFJ  has  allowed  for  the  development  of  a  vibrantly  competitive  manufactur- 
ing marketplace  in  which  every  competitor  has  an  equitable  opportunity  to  prosper. 
New  firms  have  entered  the  market,  and  new  and  old  firms  alike  have  been  able 
to  compete  fairly  on  the  basis  of  price  and  quality,  secure  in  the  knowledge  that  the 
market  will  reward  the  competitor  which  offers  the  highest-quaUty,  lowest-priced 
equipment. 

The  benefits  of  this  competition  have  been  substantial.  Innovation  brought  about 
by  competition  has  increased  the  number  of  products  commercially  available  and  the 
number  of  firms  offering  new  products.  Industry  revenues  have  doubled  since  dives- 
titure, exceeding  $35  billion  last  year. 

Furthermore,  as  the  competitive  telecommunications  manufacturing  industry  has 
gTt)wn  and  matured,  it  has  become  increasingly  competitive.  Our  overall  balance  of 
trade  in  telecommunications  equipment  last  year  was  a  positive  $2.2  billion,  up  from 
a  deficit  of  $2  billion  in  the  early  1980's.  More  impressively,  our  balance  oi  trade 
in  sophisticated  "high-end"  equipment,  (i.e.  switching  and  transmission  equipment) 
was  a  positive  $4.6  billion  in  1994.  Exports  account  for  nearly  30%  of  domestic  sales, 
and  trends  indicate  that  exports  and  tne  trade  surplus  should  continue  to  grow. 

In  addition  to  the  positive  effect  that  competition  has  had  on  the  growth  of  the 
industry  and  our  balance  of  trade,  the  MFJ  nas  served  to  prevent  cross  subsidiza- 
tion, price  and  access  discrimination,  and  hence,  an  unforetold  number  of  regulatory 
disputes  and  lawsuits — each  of  which  reduces  our  national  competitiveness  and 
harms  consumers.  As  we  move  forward  with  consideration  of  legislation  to  super- 
sede the  MFJ,  we  should  take  care  to  preserve  the  benefits  that  have  accruea  as 
a  result  of  it. 

The  Coming  Story 

Coming  is  a  living  example  of  the  benefits  of  the  MFJ.  As  you  may  know.  Corning 
is  an  old  manufacturing  company,  rapidly  approaching  our  150th  birthday.  Our  core 
competence  is  in  glass  and  ceramic  materials,  technology  and  manufacturing.  Our 
longevity  is  due  in  large  part  to  our  commitment  to  technology.  We  invest  around 
5%  of  sales  on  R&D  over  the  long  term  regardless  of  business  conditions. 

Our  involvement  with  telecommunications  began  with  our  early  research  into  op- 
tical fiber  technology  in  the  mid-1960's.  Bell  Labs  and  several  foreign  companies 
began  their  research  at  about  the  same  time.  Most  were  ready  to  give  up  by  1970, 
when  a  well-known  scientist  in  the  field  announced  at  a  prestigious  technical  con- 
ference that  glass  fibers  were  decades  away.^ 

But  Corning  scientists  persisted  and  made  the  pioneering  optical  fiber  invention 
later  that  year.  In  fact,  it  was  in  August  1970,  25  years  ago. 

Once  the  breakthrough  was  made,  the  commercial  fun  began.  Corning  entre- 
preneurs had  to  convince  reluctant  customers  to  use  glass  fiber  instead  of  copper 
wire  in  telephone  systems. 

AT&T,  which  owned  most  of  the  telephone  lines  in  America  at  the  time,  said  it 
would  be  30  years  before  its  telephone  system  would  be  ready  for  optical  fiber.  And 
when  it  was,  AT&T  planned  to  make  its  own  fiber.*  After  all,  it  was  a  vertically 
integrated  monopoly. 

At  that  point,  we  began  to  think  that  we  had  a  technical  success,  but  a  commer- 
cial failure. 


3  Ira  Magaziner  and  Mark  Patinkin,  The  Silent  War,  Vintage  Books,  May  1990,  page  274. 
*  Ibid.,  page  275. 
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Then  we  took  our  technology  overseas.  Frankly,  we  had  more  friendly  reception. 
We  negotiated  some  technology-sharing  arrangements  and  formed  joint  ventures  to 
help  support  further  research. 

The  research  paid  off  technically.  By  1975,  Coming  scientists  had  developed  a 
fiber  which  was  an  8,000  percent  improvement  over  their  original  creation.  But  still, 
we  had  no  serious  customers  in  the  United  States.  Nevertheless,  we  built  a  pilot 
manufacturing  facility  in  1976. 

Finally,  in  1982,  after  the  MFJ  was  signed,  the  commercial  breakthrough  hap- 
pened. MCI  took  the  risk  and  placed  a  100,000  kilometer  order  for  a  new  generation 
of  fiber,  single-mode  fiber.  We  took  the  MCI  order,  built  a  full  scale  plant,  and  start- 
ed a  technological  revolution. 

The  moral  of  this  story  is  that  the  Justice  Department  initiative  that  resulted  in 
the  MFJ  created  a  competitive  long  distance  market  that  stimulated  demand  for 
fiber  optics.  And,  the  MFJ  requirement  on  the  RBOCs  to  engage  in  nondiscrim- 
inatory procurement  gave  Coming  a  chance  to  comf)ete  for  RBOC  business  which 
began  to  develop  in  the  mid-1980s.  Our  scientific,  manufacturing,  and  marketing  ex- 
pertise alone  weren't  enough  to  make  optical  fiber  a  technical  and  conunercial  suc- 
cess. It  was  a  Justice  Department  move  toward  competition  and  away  from  discrimi- 
nation that  made  the  difference  in  the  end.  Had  the  MFJ  not  been  entered,  optical 
fiber  may  still  be  in  the  lab. 

Lessons  Learned 

From  this  100  year  experience  with  vertical  integration  between  telecommuni- 
cations services  and  manufacturing,  we  can  draw  some  very  important  lessons  for 
future  legislation.  It  should  be  noted,  however,  that  these  lessons  relate  only  to 
manufacturing.  They  may  not  necessarily  apply  to  other  areas  of  antitrust  abuse 
such  as  interexchange  service. 

Our  first  lesson  is  that  vertical  integration  between  teleconununications  services 
and  manufacturing  gives  rise  to  a  tendency  for  antitrust  abuse.  We  have  100  years 
of  history  under  the  Bell  System  to  demonstrate  this  point.  If  a  monopoly  both  buys 
and  manufactures  a  product,  it  has  a  strong  tendency  to  favor  itself  and  exclude 
other  manufacturers. 

Our  second  lesson  is  that  regulation  alone  has  consistently  failed  to  address 
abuses  that  have  historically  arisen  through  vertical  integration.  Were  it  not  for  the 
failure  of  the  regulatory  system  to  discipline  the  anticompetitive  activity  in  manu- 
facturing, and  01  course,  long  distance,  the  1974  antitrust  case  may  never  have  been 
filed.  The  record  of  the  case  shows  the  regulatory  system  failed. 

Our  third  lesson  is  that  Justice  Department  action  has  been  the  most  effective 
remedy  to  antitrust  abuse  through  vertical  integration  in  manufacturing.  Three 
antitrust  cases  were  filed  to  address  abuse  in  manufacturing  over  the  last  50 
years — the  most  recent  case  providing  the  most  effective  remedy. 

And  finally,  we've  learned  that  limits  on  vertical  integration  between  tele- 
communications services  and  manufacturing  can  yield  significant  benefits  in  terms 
of  the  growth  and  development  of  a  competitive  industry.  Hundreds  of  firms  have 
entereathe  telecommunications  equipment  business  since  divestiture  in  1984;  the 
industry's  revenue  has  doubled;  and  the  industry  has  reversed  its  trade  deficit  into 
a  sizable  surplus.  The  United  States  is  now  the  world's  technological  leader  in  tele- 
communications equipment. 

What  Needs  To  Be  Done 

The  Congress  can  chose  to  follow  one  of  two  models  for  RBOC  entry  into  manufac- 
turing and  other  restricted  lines  of  business. 

The  first  is  what  I  call  the  "high  hurdle"  model.  Under  this  approach,  an  RBOC 
would  be  allowed  entry  only  after  it  demonstrated  that  the  source  of  its  market 
power  had  been  effectively  compromised  to  prevent  it  from  being  able  to  engage  in 
anticompetitive  activity  in  the  future.  This  model  involves  a  high  degree  of  "upfront" 
protection  against  anticompetitive  practices,  requiring  substantially  less  protection 
once  the  RBOC  enters. 

For  example,  you  could  reauire  that  an  RBOC  actually  have  a  competitor  in  every 
one  of  its  local  exchanges  before  it  is  allowed  to  manufacture.  Under  such  cir- 
cumstances, the  RBOCs  monopoly  control  over  all  its  local  exchanges  would  be 
nearly  eliminated.  The  prospect  for  cross-subsidization  or  other  forms  of  anti- 
competitive activitjy  woula  be  virtually  eliminated.  In  this  situation,  the  high  stand- 
ard upfront  would  make  protection  later  on  after  entry  in  the  form  of  safeguards, 
less  important. 

Of  course,  there  are  gradations  for  the  high  hurdle,  ranging  from  the  loss  of  mar- 
ket share  as  extreme  evidence  of  competition  to  the  current  test  in  the  MFJ  for  a 


127 

waiver  of  the  line  of  business  restrictions.  But,  the  important  point  is,  if  you  have 
a  high  hurdle,  there's  less  need  for  safeguards  after  entry.  In  a  sense,  there  is  a 
trade  off.  The  higher  the  hurdle,  the  lower  the  need  for  post-entry  safeguards. 

The  second  model  is  the  "low  hurdle"  model.  Under  this  approach,  the  statutory 
criteria  would  be  established  which  when  met  would  allow  an  RBOC  into  manufac- 
turing and  other  restricted  lines  of  business.  But,  this  approach  involves  the  use  of 
significant  post-entry  safeguards.  Such  safeguards  are  necessary  because  there 
would  be  no  evidence  that  actual  competition  exists  in  all  the  local  exchanges  from 
where  the  RBOC  derives  its  market  power. 

With  the  low  hurdle  approach,  a  statutory  standard  must  be  established  as  a  trig- 
ger for  entry.  The  standard  can  range  from  as  little  as  a  date  certain  to  a  checklist 
for  equal  access  and  non-discriminatory  interconnection,  along  with  some  sort  of  a 
Justice  Department  review,  as  provided  for  in  the  recent  Ameritech  waiver.' 

But,  the  important  point  to  remember  is  with  the  low  hurdle  test,  comes  substan- 
tial post-entry  safeguards.  These  safeguards  include  separate  subsidiaries,  prohibi- 
tions on  cross-subsidies,  prohibitions  on  discrimination  in  procurement  and  stand- 
ards-setting, just  to  name  a  few. 

The  obvious  advantage  of  this  approach  is  that  RBOC  entry  would  be  rather  im- 
minent. With  a  high  hurdle  test,  entry  could  take  a  decade  or  so.  Because  of  this 
timing  issue,  I  believe  the  body  politic  is  moving  toward  the  low  hurdle  approach. 

For  example,  the  Senate  telecommunications  bill,  S.  652,  uses  a  low  hurdle  model. 
It  has  statutory  standards  for  equal  access  and  non-discriminatory  interconnection 
and  a  public  interest  review  by  the  FCC.  It  also  has  substantial  safeguards  includ- 
ing separate  subsidiaries  and,  in  the  case  of  manufacturing,  limits  on  Bellcore  and 
a  ban  on  discriminatory  procurement,  standards-making  and  equipment  certifi- 
cation. 

Your  bill,  Mr.  Chairman,  H.R.  1528,  also  reflects  the  low  hurdle  model.  Unlike 
the  Senate  bill,  it  includes  higher  "dangerous  probability"  standard  of  review  by  the 
Justice  Department,  but  doesn't  include  any  post-entry  safeguards  for  manufactur- 
ing. While  we  support  a  strong  role  for  Justice  like  you  have  in  H.R.  1528,  we,  quite 
honestly,  feel  that  post-entry  safeguards  for  manufacturing  is  a  must.  Even  under 
the  "dangerous  probability"  standard  for  entry,  the  RBOCs  will  still  have  monopoly 
control  over  many  local  exchanges.  This  will  enable  them  to  cross-subsidize  and  self 
deal. 

The  bill  introduced  by  the  Commerce  Conunittee  last  week  suffers  from  the  same 
deficiency.  It  requires  equal  access  and  non-discriminatory  interconnection  as  a  pre- 
requisite for  entry,  but  it  has  absolutely  no  safeguards. 

Quite  frankly,  Mr.  Chairman,  we  are  very  concerned  about  the  impact  of  any  bill 
without  post-entry  safeguards  in  manufacturing  on  the  future  of  our  business. 

Recommendation 

It  appears  that  Congress  is  intent  on  using  the  "low  hurdle"  model  in  tele- 
communications reform  legislation.  This  would  allow  entry  by  meeting  certain  statu- 
tory criteria  to  ensure  open  interconnection  and  an  expedited  review  by  a  Federal 
agency,  be  it  the  FCC  or  Justice,  along  with  strong  safeguards.  We  can  support  this 
approach.  Frankly,  we'd  prefer  high  hurdles  and  extremely  tough  safeguards.  Any 
truly  honest  businessman  would  say  the  same  thing.  But,  the  time  for  change  has 
come  so  we  need  to  find  a  low  hurdle  model  that  works  for  the  RBOCs  and  protects 
our  legitimate  interests. 

We  believe  that  such  a  low  hurdle  approach  must  include  safeguards  in  manufac- 
turing. These  are  necessary  in  light  of  the  100  year  history  of  abuse  under  the  Bell 
System  in  manufacturing.  In  addition,  they  are  necessary  because  with  this  low  hur- 
dle, competition  will  not  exist  in  many  exchanges,  giving  rise  to  possible  cross-sub- 
sidization and  self-dealing. 
We  believe  these  safeguards  should  include: 

Prohibition  on  discriminatory  behavior  in  procurement,  standards  setting,  and 
certification; 

Limits  on  joint  RBOC  manufacturing  to  ensure  against  the  reintegration  of 
the  industry. 


"See  United  States  v.  Western  Electric  et  al,  and  AT&T,  Motion  of  the  United  States  for  a 
Modification  of  the  Decree  to  Permit  a  Trial,  Supervised  by  the  Department  of  Justice  and  the 
Courts,  in  which  Ameritech  Could  Provide  Interexchange  Service  for  a  Limited  Geographic  Area, 
with  Appropriate  Safeguards,  When  Actual  Competition  and  Substantial  Opportxinities  for  Addi- 
tional Competition  in  Local  Exchange  Service  Develop,  Civil  Action  No.  82-0192  (HHG),  April 
3,  1995. 
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Prohibition  on  Bellcore  entry  into  manufacturing  unless  its  joint  RBOC  own- 
ership is  terminated  and  it  no  longer  engages  in  standards  and  certification  ac- 
tivities to   protect  manufacturers  from  misuse  of  proprietary  information  in 
Bellcore's  possession; 
Prohibition  on  cross-subsidization; 

Separate  subsidiary  requirements  with  separate  books  and  records,  personnel, 
and  sales  and  marketing  activities;  and 

Post-entry  procedures  with  a  role  for  the  FCC  and  Justice  to  ensure  compli- 
ance with  the  safeguards. 
These  are  reasonable  safeguards.  Their  reasonableness  is  reflected  in  the  fact  that 
most  are  in  the  Senate  bill  which  is  supported  by  the  RBOCs.  Many  of  the  them 
were  also  included  in  last  year's  House  bill  (H.R.  3626)  which  was  approved  by  this 
Committee. 

As  far  as  the  Justice  Department's  role  is  concerned,  we  believe  Justice  should 
participate  at  both  ends  of  the  decision  to  allow  entry.  That  is,  to  the  extent  that 
a  public  interest  or  competition  standard  must  be  met  before  entry  is  allowed,  Jus- 
tice should  have  a  role  in  making  the  determination.  Similarly,  Justice  should  be 
involved  in  post-entry  procedures  to  ensure  compliance  with  laws  governing  com- 
petition. 

Conclusion 

In  conclusion,  we  believe  a  statutory  mechanism  can  be  established  to  allow 
RBOC  entry  into  manufacturing  using  the  "low  hurdle"  model  as  long  as  meaningful 
safeguards  are  adopted.  The  procedures  for  entry  and  the  administration  of  the  safe- 
guards should  include  a  Justice  Department  role  because  nearly  a  century  of  history 
has  proven  the  Justice  Department  worthy.  It  has  provided  the  effective  remedy 
against  anticompetitive  practices  affecting  manufacturing  while  the  regulatory  agen- 
cies have  faltered. 

This  is  not  a  call  for  more  regulation.  Rather,  it  is  a  call  for  more  competition 
with  enough  regulation  at  the  margins  necessary  to  protect  competition,  not  stifle 
it. 

Thank  you  for  the  opportunity  to  appear  before  you. 

Mr.  Hyde.  Thank  you,  Mr.  Regan. 

Your  excellent  statement  answered  the  questions  that  I  had  to 
ask  you,  but  I  have  a  couple  for  Mr.  Hester. 

Under  this  bill,  the  Justice  Department,  and  not  the  Bell  compa- 
nies, has  the  burden  of  proof.  How  significant  is  the  shift  in  the 
burden  of  proof? 

Mr.  Hester.  Mr.  Chairman,  I  think  it  is  a  marked  improvement 
in  the  process  from  what  we  have  now  that  we  operate  under 
Vni(C).  Here  we  not  only  have  the  burden  of  proof,  but  we  have 
it  under  Vni(C).  Under  your  bill,  that  burden  shifts  to  the  Depart- 
ment of  Justice,  and  I  think  which  is  a  step  in  the  right  direction, 
because  I  characterize  your  bill  as  recognizing  the  benefits  of  com- 
petition, moving  the  industry,  telecommunications  industry  toward 
the  mainstream  of  antitrust  law.  That  is  toward  the  point  where 
we  will  be  treated  like  any  other  industry  in  this  country.  And  in 
that  sense,  the  Department  in  exercise  of  its  enforcement  decision- 
making, has  the  burden  of  proof  as  you  have  placed  it  in  your  bill. 

Mr.  Hyde.  Well,  it  is  clear  the  big  struggle,  one  of  the  big  strug- 
gles, if  not  the  major  struggle,  will  be  over  the  standard.  How  com- 
fortable are  you  with  the  section  2  of  the  Sherman  Act  standard 
which  we  have  used  as  against  Vni(C)? 

Mr.  Hester.  I  think  it  is  an  appropriate  standard.  Let  me  give 
you  my  views  on  Vni(C)  in  the  context  of  that.  Mr.  Roberts  read 
the  comments  from  last  year  and  I  will  acknowledge  that  in  the 
context  of  the  legislative  process  Bell  companies  have  been  willing 
to  accept  Vni(C)  as  a  standard.  I  would  suggest  that  was  last  year. 

Every  year  that  goes  by  we  learn  more  and  more  about  how  this 
business  operates.  We  have  chosen  to  proceed  through  our  proposed 
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order  with  the  Department  of  Justice,  which  ultimately  we  will  be 
judged,  under  VIII(C),  because  we  think  we  can  satisfy  that  test. 

But  let  me  give  you  a  little  vignette.  One  of  the  things  I  am  con- 
cerned most  about  is  that  there  will  be  a  line  in  my  obituary  that 
said  he  was  one  of  a  hundred  lawyers  that  knew  what  the  MFJ 
was.  So  I  have  a  vested  interest  in  burying  it  in  the  dust  bin  of 
history. 

But  more  to  the  point,  we  have  a  waiver  that  we  filed  last  year, 
Mr.  Chairman,  that  directly  affects  the  residents  in  Chicago.  This 
year  is  the  35th  anniversary  of  the  sister  city  program  and  the  first 
two  sister  cities  in  the  world  were  Chicago  and  Warsaw  program. 
We  thought  it  would  be  a  neat  idea  to  apply  for  a  waiver  under 
VIII(C)  to  provide  service  from  Chicago,  from  the  Chicago  LATA, 
directly  to  Warsaw  so  that  a  Chicago  resident  could  dial  an  800 
number  and  basically  get  a  dial  tone  in  Warsaw. 

Mr.  Flanagan's  congressional  district,  which  I  happen  to  live  in, 
is  obviously  impacted  directly  by  that,  as  is  yours.  You  would  not 
believe  the  opposition  we  got  from  AT&T  and  other  long-distance 
carriers  over  how  this  simple  little  waiver  to  provide  a  circuit  be- 
tween Chicago  and  Poland  was  going  to  be  the  end  of  the  universe 
and  long-distance  service  and  life  as  we  know  it  on  this  planet. 

I  suggest  to  you  that  is  a  large  measure  a  function  of  this  VIII(C) 
standard.  It  gives  standing  to  come  in  and  complain  about  things, 
quote,  impeding  competition  when  no  one  has  any  idea  how  this 
will  come  about  except  through  lawyer's  rhetoric.  That  is  exactly 
why  we  decided  to  push  through  the  idea  of  a  trial. 

It  was  time  to  tee  it  up  and  play  18  holes  and  see  what  would 
happen  and  move  this  thing  out  of  the  realm  of  rhetoric  and  into 
the  realm  of  reality.  And  we  think  that  we  will  be  successful  and 
we  will  demonstrate  that  a  lot  of  the  conditions  that  were  required 
in  the  first  instance  will  not  be  required  for  permanent  relief. 

Mr.  Hyde.  Thank  you. 

The  gentleman  from  Michigan,  Mr.  Conyers. 

Mr.  Co^fYERS.  Thank  you  very  much. 

Well,  I  am  impressed  that  a  waiver  between  Chicago  and  Poland 
led  you  to  reject  VIII(C).  Wasn't  there  anything  else?  I  mean,  what 
is  it  going  to  be  later  on  this  year?  I  mean,  when  do  your  experi- 
ences after  a  long  line  of  officials  support  VIII(C)  and  now  you  tell 
me  that  there  was  a  waiver  dispute  that  led  you  to  realize  that  it 
is  not  going  to  be  so  hot  anymore? 

Mr.  Hester.  I  didn't  mean  to  imply  that  the  Poland  waiver  was 
the  one  that  led  to  that  conclusion  because  that  was  actually  filed 
after  the  fact.  It  has  been  this  history  of  waivers  and  the  intermi- 
nable— the  long  period  of  time  that  it  has  taken  to  process.  And  the 
fact  that  it  gives  standing  to  the  AT&T  company  to  come  in  and 
oppose  anything  that  we  want  to  do,  no  matter  how  procompetitive 
and  proconsumer,  such  as  the  waiver  to  Poland.  It  gives  us  frustra- 
tion that  it  is  time  to  move  on  to  something  else. 

Mr.  Conyers.  Well,  I  don't  see — this  didn't  have  anything  to  do 
with  it,  the  waiver  between  Chicago  and  Poland? 

Mr.  Hester.  No,  the  waiver 

Mr.  Conyers.  This  is  just  an  anecdote  that  you  wanted  to  drop 
on  us? 
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Mr.  Hester.  Absolutely,  just  to  show  the  absurdity  that  is  ap- 
plied in  some  cases. 

Mr.  CoNYERS.  I  can  see  where  we  might  get  another  anecdote 
down  the  line.  Where  does  it  end?  We  have  repeated  numbers  of 
your  officials  telling  us,  and  I  guess  it  would  have  included  you  had 
you  been  here,  that  VIII(C)  was  OK  And  now  this  year  it  is  not. 
I  don't  think  that  is  a  responsible  way  to  act,  even  assuming  this 
anecdote  really  showed  you  that  something  different  had  occurred. 

Now,  let  me  point  out,  Mr.  Regan,  and  I  really  appreciated  your 
observances  about  how  competition  meant  so  much  because  of  the 
modified  agreement.  But  the  problem  with  the  bill  in  the  great 
Committee  on  Commerce  is  that  they  don't  have  entry  safeguard. 
They  have  no  antitrust  role  at  all.  This  would  be  strictly  the  FCC 
in  a  regulatory  process  trying  to  determine  these  future  questions 
of  whether  competitiveness  will  exist  or  not. 

And  I  think  that  puts  it  on  a  completely  different  level  from  the 
bill  that  we  have  before  us,  which  at  least  envisions  a  Department 
of  Justice  role.  Would  you  agree  that  that  makes  a  pretty  big  dif- 
ference? 

Mr.  Regan.  Yes. 

Mr.  CoNYERS,  Definitely.  Now,  Mr.  Roberts,  let  me  just  ask  you, 
the  question  that  we  are  trying  to  deal  with  here  is  what  is  the 
problem  with  RBOC's  in  coming  around  to  some  kind  of  a  reason- 
able standard,  an  entry  safeguard?  And  how  are  we  going  to  make 
sure  that  there  is  open  competition? 

It  seems  to  me  that  if  they  were  to  agree  in  those  areas  where 
there  is — and  where  you  and  them  could  agree  that  there  is  open 
competition,  they  could  go  into  long  distance;  right?  It  is  where 
they  have  a  monopoly  circumstance  that  where  the  problem  begins. 

And  whether  it  is  going  to  continue  to  be  aggravated  is  some- 
thing that  we  have  to  look  into  the  future  for.  And  as  I  read  what 
the  Assistant  Attorney  General  said,  it  is  going  to  be  very  hard 
under  the  standards,  even  though  they  have  a  role.  How  do  you  see 
that? 

Mr.  Roberts.  I  would  agree  with  you.  Congressman,  on  two  key 
points:  First,  where  there  is  open  competition,  we  believe  it  will 
stimulate  the  market  in  those  areas  where  there  is  full  and  effec- 
tive competition  MCI  doesn't  fear  competition,  we  welcome  it.  Yes, 
the  RBOC's  should  then  be  able  to  get  into  long  distance. 

The  second  point  is  we  think  the  appropriate  test  for  that,  in  the 
context  of  this  committee,  is  VIII(C).  I  would  challenge  the  RBOC's, 
if  they  would  support  that  test,  which  they  agreed  to  last  year, 
maybe  we  could  get  on  with  legislation  in  a  much  more  pleasant 
fashion. 

Mr.  CoNYERS.  Well,  then,  maybe  this  committee  and  others  in 
the  Congress  will  have  to  fashion  some  compromise  that  may  get 
us  to  the  same  position.  Could  I  point  out  that  in  the  bill  under 
discussion  today,  the  MFJ  and  previous  legislation,  the  prohibition, 
would  create  amliations  with  a  Bell  that  has  more  than  50-percent 
interest. 

If  we  read  the  definition  of  affiliate  on  page  33,  this  would  be  al- 
lowing a  Bell  with  more  than  a  50-percent  interest  to  qualify  and 
it  is  generally  understood  that  a  Bell  can  control  an  affiliate  with, 
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in  truth,  far  less  than  50  percent?  Is  that  agreed?  Is  that  under- 
stood by  you,  Mr.  Roberts? 

Mr.  Roberts.  Yes,  that  is  understood  and  that  is  why  one  of  my 
points  was  the  definition  of  affiliate  needs  to  be  radically  changed. 

Mr.  CoNYERS.  What  about  you,  Mr.  Regan?  Are  you  familiar  with 
this  part  of  the  bill? 

Mr.  Regan.  I  haven't  focused  on  that  issue.  I  will  have  to  look 
into  it. 

Mr.  CoNYERS.  What  about  you,  Mr.  Hester? 

Mr.  Hester.  I  haven't  focused  on  that.  I  heard  Mr.  Roberts  refer 
to  it  in  his  opening  remarks. 

Mr.  Hyde.  The  gentleman's  time  has  expired,  but  the  gentleman 
hasn't  asked  me  and  I  am  informed  that  is  the  identical  definition 
from  the  bill  that  passed  last  year,  both  the  House  with  only  four, 
I  think,  dissenting  votes  and  probably  the  same  definition  in  the 
bill  the  gentleman  filed  if  that  is  the  one  that  was  in  the  bill  last 
year. 

Mr.  CoNYERS.  Well,  the  gentleman  didn't  ask  me  and  since  nei- 
ther of  us  are  witnesses,  let  me  just  point  out  that  any  legislation 
that  would  say  ownership  of  more  than  50  percent  in  an  affiliate 
would  be  acceptable  for  the  Bell  test  would  be  something  we  should 
review.  We  don't  have  the  other  bills  in  front  of  us.  The  only  one 
we  have  is  this  one. 

Mr.  Hyde.  I  thank  the  gentleman.  The  gentleman  from  South 
Carolina,  Mr.  Inglis. 

Mr.  Inglis.  Thank  you,  Mr.  Chairman. 

Mr.  Hester,  I  was  very  interested  in  Mr.  Regan's  analysis  of  the 
high  hurdle/low  hurdle  model.  And  if  the  hurdle — and  I  hope  I  am 
using  this  correctly,  Mr.  Regan — if  the  hurdle  were  a  little  bit  high- 
er, would  that  be  something  that  would  be  acceptable  to  you  if  the 
hurdle  were  higher  and  DOJ  weren't  involved? 

Mr.  Hester.  That  is  really  two  questions:  is  the  hurdle  higher 
and  should  the  Department  of  Justice  be  involved?  I  have  no  prob- 
lem, indeed,  I  think  it  is  part  of  the  activity  of  the  Department  of 
Justice  to  be  involved  in  the  enforcement  of  the  antitrust  laws  and 
I  think  those  laws,  that  hurdle,  if  you  will,  ought  to  be  the  laws 
as  they  apply  to  businesses  in  general. 

I  am  not  sure  whether  that  as  I  sit  here,  how  I  would  character- 
ize that  in  terms  of  the  high  or  lows  that  Mr.  Regan  discussed. 

Mr.  Inglis.  Mr.  Regan,  do  you  have  any  response  to  that?  Am 
I  using  your  models  correctly? 

Mr.  Regan.  You  are  using  the  models  correctly,  but  I  guess  the 
way  one  would  have  to  analyze  this  is  say  a  high  hurdle  model  re- 
quires that  there  is  some  demonstrable  evidence  that  competition 
exists  before  entry  is  allowed  whereas  the  low  hurdle  would  estab- 
lish that  you  can  enter  the  business  before  there  is  any  actual  evi- 
dence or  demonstrable  evidence  of  competition. 

Now,  are  there  gradations  between  the  two?  The  answer  is  sure. 
I  think,  for  example,  the  VIII(C)  test  would  tend  to  be  on  the  high 
side,  a  high  hurdle  model  but  it  would  still  be  kind  of  low  on  the 
list.  It  is  not  actual  competition,  but  it  could  be  considered  low  on 
the  list.  Whereas,  on  the  low  hurdle,  the  notion  talked  about  in  the 
Senate  of  just  a  date  certain  and  you  rip  off  all  the  restrictions, 
that  is  sort  of  the  lowest  of  low. 
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Mr.  Inglis.  Let  me  ask  you  this.  I  guess  I  was  coming  in  on  a 
plane  and  I  missed  Mr.  Boucher's  comments  earher  but  it  is  appar- 
ent from  what  I  heard  that  he  is  on  the  same  wavelength  that  I 
am. 

I  am  a  little  bit  concerned  about  two  different  regulatory  agen- 
cies overseeing  one  operation.  And  I  guess  what  I  am  probing  here 
is  using  your  model,  is  there  a  way  with  a  higher  hurdle  to  have 
DOJ  not  involved  in  the  high  hurdle  model  that  would  be  accept- 
able to  you  or  is  that  not  possible? 

Mr.  Regan.  Well,  I  think  when  you  get  into  the  high  hurdle 
model,  you  also  will  have  a  role  for  the  DOJ.  And  the  reason  why 
you  do  is  that  you  are  making  a  fundamental  judgment  about  the 
existence  of  competition,  and  in  my  opinion,  that  really  is  a  DOJ 
responsibility,  not  an  FCC  responsibility. 

Mr.  Inglis.  Mr.  Hester,  did  you  want  to  comment  about  that? 

Mr.  Hester.  Well,  I  believe  that  the  Department  of  Justice 
should  be  the  applier  of  the  antitrust  laws.  And  I  think  we  need 
to  be  very  careful  to  guard  against  kind  of  dual  multiple  tracks 
dealing  with  the  same  subject  matter.  Therefore,  it  seems  to  me 
that  the  Department  of  Justice,  if  it  deals  with  the  competitive 
track,  ought  to  be  exclusive  of  the  FCC. 

Mr.  Regan.  May  I  make  a  suggestion? 

What  about  the  possibility  of  having  the  entry  test  be  a  DOJ  re- 
sponsibility and  having  the  safeguards,  many  of  which  are  in  Mr. 
Hyde's  bill,  administered  by  the  FCC?  One  is  regulatory  and  the 
other  clearly  is  competition-based.  It  doesn't  have  the  agencies 
doing  the  same  thing. 

Mr.  Hyde.  The  gentleman's  time  has  expired. 

The  gentlelady  from  Colorado. 

Mrs.  SCHROEDER.  Thank  you,  Mr.  Chairman. 

Mr.  Hester,  I  just  wanted  to  ask  you  about  the  Assistant  Attor- 
ney General's  testimony  that  the  Justice  Department  worked  rap- 
idly on  the  customers  nrst  order.  Is  that  your  view  of  it,  too?  Did 
both  sides  have  the  same  view? 

Mr.  Hester.  Yes,  I  give  the  Department  of  Justice  all  the  credit 
in  the  world  for  the  time  and  dedication  that  they  spent  in  working 
on  this  matter.  We  filed  it  in  December  1993,  and  met  with  them 
literally  on  a  weekly  basis  almost  throughout  that  next  year.  Had 
public  meetings  in  December  1993.  Had  a  draft  order  circulated.  A 
revision  to  that,  a  new  draft  order  circulated.  I  mean,  she  charac- 
terized it  as  thousands  of  hours  of  work,  and  I  am  sure  it  was  be- 
cause it  certainly  was  on  our  side. 

Mrs.  Schroeder.  But  basically  both  of  you  would  be  in  agree- 
ment with  that  characterization,  so  I  appreciate  that. 

You  know,  the  Justice  Department  has  traditionally  always  had 
the  antitrust  role,  which  I  think  is  terribly  important.  And  you 
begin  to  wonder  what  is  the  purpose  of  the  FCC. 

I  mean,  we  are  taking  away  the  fairness  doctrine  and  probably 
the  foreign  ownership.  All  of  these  other  things  are  going  away.  We 
know  the  Justice  Department  is  always  going  to  be  there.  So  why 
are  we,  as  we  are  looking  at  where  we  consolidate,  why  doesn't  that 
make  sense  to  start  looking  to  see  if  the  FCC  even  has  a  role  in 
this  day  and  age?  And  why  are  we  maintaining  an  agency  whose 
time  may  have  come  and  gone  as  we  move  through  deregulation? 
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Are  we  not  just  struggling  to  find  something  for  them  to  do  to  keep 
them  there? 

Mr.  Hester.  I  hesitate  to  advise  the  Congress  on  how  to  organize 
the  FCC,  but  I  will  say  this.  I  have  been  dealing  with  these  issues 
for  25  or  30  years  as  an  attorney  with  the  Bell  system  and  then 
Ameritech  and  I  was  indeed  in  Washington,  DC,  20  years  ago,  so 
about  the  time  that  the  Federal  Communications  Commission  first 
got  interested  in  issues  of  competition. 

I  mean,  this  was  not  on  their  agenda  prior  to  that.  And  I  guess 
now  they  have  a  bureau  of  competition.  So  it  has  obviously  devel- 
oped at  the  FCC  and  I  think  it  is  a  valid  Question  that  you  raise. 

Mrs.  ScHROEDER.  Nobody  else  wants  to  look  at  that.  While  we 
are  throwing  ideas  out,  Mr.  Chairman,  I  just  think  it  is  an  interest- 
ing proposal,  because  when  you  really  stop  to  think  about  it,  what 
are  they  going  to  do?  And  I  don't  see  giving  them  authority  that 
the  Justice  Department  certainly  knows  how  to  use  and  has  got 
lawyers  well  steeped  in;  we  don't  need  the  duplication,  and  I  don't 
think  we  need  the  checks  and  double  hurdles. 

Mr.  Hyde.  If  the  gentlelady  would  yield,  only  the  Department  of 
Justice  is  contemplated,  but  that  is  because  neither  of  us  serve  on 
the  Commerce  Committee. 

Mrs.  ScHROEDER.  I  was  just  trying  to  get  a  few  points  with  the 
chairman.  I  see  you  caught  on  right  away,  didn't  you?  I  do  think 
it  is  a  very  interesting  proposal. 

And  then  the  final  thing  that  I  would  ask,  is  as  we  have  this  de- 
bate about  what  the  standard  should  be,  I  hear  some  saying  it  is 
a  whole  new  universe.  That  we  should  be  considered  exactly  the 
same  after  10  years,  as  other  industries.  And  really  other  people 
are  saying  no. 

It  is  still  very  possible  that  some  of  the  fallout  from  the  10  years 
could  still  come  in  so  that  the  VIII(C)  standard  is  much  more  ap- 

Eropriate.  Is  that  basically  the  view  of  where  we  are  now?  Is  that 
asically  what  we  are  talking  about  whether  the  10  years  has 
made  any  diflFerence? 

Mr.  Regan.  I  will  try.  Yes. 

Mrs.  ScHpoEDER.  That  is  good.  Thank  you. 

Mr.  Hyde.  Try  to  shorten  up  your  answers,  Mr.  Regan. 

I  thank  the  gentlelady. 

The  gentleman  from  Tennessee. 

Mr.  Bryant  of  Tennessee.  Thank  you,  Mr.  Chairman. 

Thank  you,  members  of  the  panel,  for  coming  to  testify  today.  I 
have  already  had  answers  to  the  two  questions  I  want  to  ask  you 
from  Deputy  Attorney  General  Bingaman.  And  I  would  like  to  have 
your  perspective  on  this  as  people  in  this  industry. 

The  first  question  has  to  do  with  again  those  underserved — po- 
tentially underserved  areas  in  the  rural  and  inner-city  areas  that 
might  fall  by  the  wayside  and  you  heard  the  Attorney  General  indi- 
cate that  she  had  a  good  comfort  zone  that  that  would  not  occur. 
We  don't  want  to  be  caught  with  rates  that  are  high  or  not  served 
at  all. 

But  the  second  question  would  deal  with  the  alarm  industry  and 
your  feelings  in  terms  of  the  possible  exemption  that  would  be  cre- 
ated for  them  for  a  number  of  years  that  would  allow  them  protec- 
tion. But  if  you  would  first  just  go  through  each  of  you  and  answer 
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the  first  question  about  the  rural  and  inner-city  areas  and  the  pos- 
sibiHties  there  if  we  break  up  the  so-called  monopoly. 

Mr.  Roberts,  you  want  to  start? 

Mr.  Roberts.  Yes,  first  of  all  we  certainly  believe  and  support 
that  all  Americans  need  to  be  served  by  telecommunications.  It  is 
going  to  have  an  impact  on  education.  It  is  going  to  have  an  impact 
on  the  fundamental  competitiveness  of  the  country. 

The  second  point  I  would  make  is  that  it  is  going  to  get  a  bit 
more  complicated  than  it  has  in  the  past.  When  you  look  at  the  in- 
formation highway,  you  look  at  computer  services  and  other  kinds 
of  interactivity,  we  need  to  set  up  rules.  I  have  a  couple  of  com- 
ments on  your  question. 

First,  there  needs  to  be  some  direction  on  Congress'  part  to  en- 
sure that  we  will  continue  to  serve  the  areas  that  you  are  referring 
to.  Whether  the  universal  service  concept  that  has  been  defined  in 
the  past  is  right  or  not  or  has  to  be  expanded.  There  needs  to  be 
some  focus  on  that. 

The  second  point,  we  are  believers  that  competition  in  itself  will 
take  you  a  long  way  toward  serving  areas  that  need  to  be  served. 
Let's  not  lose  sight  of  the  fact  that  telephone  companies  have  had 
the  obligation  under  universal  service  to  provide  services  to  all 
Americans  and  only  94  percent  have  them.  The  rural  areas  are  suf- 
fering today. 

So  whatever  the  ground  rules  were  under  the  systems  that  were 
set  up,  the  Bell  operating  companies  haven't  really  met  their  obli- 
gations that  exist  today.  I  think  competition  will  go  a  long  way  to- 
ward stimulating  some  of  the  things  that  need  to  be  done,  but  yet 
there  will  have  to  be  some  focus. 

In  answer  to  the  Congress  woman's  question  a  minute  ago,  I 
would  tell  you  that  this  committee  needs  jurisdiction  but  there  are 
certain  things,  if  the  FCC  is  not  going  to  do  them,  we  are  going 
to  have  to  find  some  agency  to  do  them.  For  the  administration  of 
the  universal  service  fund,  and  fi*equency  allocation  and  other 
things,  we  need  to  be  sure  that  there  is  a  place  for  those  to  reside 
that  might  not  be  appropriate  for  the  Justice  Department. 

Mr.  Bryant  of  Tennessee.  Mr.  Regan  on  the  first  question? 

Mr.  Regan,  I  think  having  gone  through  this  debate  in  the  Sen- 
ate, I  was  very  much  impressed  by  the  interest  in  this  issue  over 
there.  And  I  think  that  that  interest  is  here.  I  think  that  the  last 
thing  any  of  you  want  is  to  have  rates  for  telephone  service  go  up, 
number  one,  and  number  two,  have  your  constituents  unserved. 

And  so  I  think  the  bills — I  am  pretty  confident  the  bills  will  in- 
clude mechanisms  to  make  sure  that  the  rural  segment  of  society 
gets  certain  basic  telecommunications  services.  That  being  said,  I 
think  the  bigger  concern  is  whether  or  not  you  are  going  to  get  the 
advanced  services  that  are  going  to  be  available  in  the  urban  sec- 
tor. 

Are  you  going  to  get  interactive  broadband  capability  in  the  rural 
sectors?  I  don't  think  the  universal  service  system  will  necessarily 
provide  that.  I  think  it  is  going  to  be  a  long  time  before  that  hap- 
pens in  many  of  the  rural  areas  and  that  is  a  problem.  And  I  don't 
know  quite  how  to  fix  it,  but  I  don't  think  it  has  anything  to  do 
about  the  existence  of  the  monopoly.  Nothing  at  all. 

Mr.  Bryant  of  Tennessee.  Mr.  Hester. 
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Mr.  Hester.  I  believe  that  the  universal  service  funds  and  activi- 
ties in  that  area  will  go  a  long  way  toward  alleviating  any  imme- 
diate concerns.  But  I  think  more  importantly  in  the  long  run  the 
benefits  of  competition  will  really  deal  with  rural  Americans.  And 
let  me  cite  one  quick  example.  We  provide  cellular  service  in  Kauai, 
Hawaii,  which  I  mentioned  in  my  testimony. 

We  are  actually  selling  local  service  as  a  cellular  service  compet- 
ing with  the  telephone  company  there  in  Kauai.  And  I  know  having 
driven  across  Tennessee  and  other  States  of  that  sort,  the  cellular 
service  is  available  almost  throughout  the  entire  United  States.  So 
it  is  not  inconceivable  that  we  could  be  providing  what  we  call 
home  cellular  service  to  rural  areas  as  a  complete  substitute  for 
land  line  service. 

Mr.  Bryant  of  Tennessee.  Could  I  interrupt  vou  to  start  back  on 
my  second  question,  quickly?  I  am  about  out  of  time  on  the  exemp- 
tion that  we  would  allow  the  alarm  company  possibly  from  competi- 
tion? 

Mr.  Hester.  You  picked  the  wrong  person  to  ask,  because  we  are 
the  company  that  acquired  an  alarm  company  and  we  think  it  is 
a  business  that  makes  sense  for  us  to  be  in  it.  One  of  the  comments 
made  earlier,  talking  about  the  small  size  of  the  alarm  business, 
there  are  companies  like  Honeywell,  ADT  and  others  in  that  busi- 
ness. Wells  Fargo.  So  it  is  not  totally  a  small-company  business. 

We  have  recognized  the  concerns  and  we  are  willing  to  work  with 
the  committee.  But  we  believe  that  we  are  in  a  legitimate  business 
that  we  ought  to  be  able  to  expand. 

Mr.  Hyde.  The  gentleman's  time  has  expired. 

The  gentleman  from  Virginia,  Mr.  Boucher. 

Mr.  Boucher.  Thank  you  very  much,  Mr.  Chairman.  Before  I 
ask  some  questions,  primarily  to  Mr.  Roberts,  let  me  simply  note 
that  this  is  the  last  panel  that  we  have  for  this  hearing.  On  neither 
of  the  panels  at  this  hearing  have  there  been  any  witnesses  who 
are  questioning  whether  or  not  the  Department  of  Justice  should 
have  this  preapproval  role  at  all  with  regard  to  Bell  company  entry 
into  long  distance.  And  there  are  some  people  who  question  that 
need. 

And  I  would  hope,  Mr.  Chairman,  that  you  would  have  another 
hearing  with  respect  to  this  matter  before  sending  the  bill  to  mark- 
up. And  that  at  that  other  hearing,  those  who  have  that  point  of 
view  could  be  represented  on  the  panel,  because  I  think  that  is 
very  important  information  that  the  members  of  this  committee 
need  to  have. 

Mr.  Roberts,  let  me  ask  a  couple  of  questions  of  you  and  I  will 
go  through  these  for  as  long  as  I  have  time  to  ask  them. 

One  of  the  salient  provisions  that  is  contained  in  Chairman 
Hyde's  bill  is  an  exemption  from  the  interLATA  prohibitions  where 
the  calls  originate  outside  of  the  Bell  company's  service  territory. 
The  theory  of  that  is  that  there  is  no  potential  for  a  bottleneck  be- 
cause the  calls  are  originating  in  an  area  where  someone  else  con- 
trols the  network,  not  the  Bell  company  that  is  involved. 

What  is  your  view  of  that  exemption  for  out-of-region  service? 
Could  you  tell  us  what  you  think  about  that? 

Mr.  Roberts.  I  will  say,  first  of  all,  Mr.  Congressman,  it  is  about 
the  biggest  problem  that  we  have  with  some  of  the  bills  that  are 
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floating  around.  But  addressing  that  issue  specifically,  theoretically 
we  would  not  have  a  problem,  but  I  don't  think  it  is  as  simple  as 
answering  that  yes  or  no. 

For  example,  if  you  were  offering  service  outside  of  a  territory, 
it  is  true  you  do  not  have  a  bottleneck  for  the  calls  that  originate 
outside  of  the  territory,  but  would  there  be  fairness  in  the  charges 
and  in  the  ways  that  calls  coming  to  your  territory  would,  in  fact, 
be  handled? 

Mr.  Boucher.  Let's  explore  that  a  little  bit,  because  my  under- 
standing of  the  technology  and  the  business  arrangements  that 
various  telephone  companies  have  among  themselves  is  that  if,  in 
fact,  there  is  a  competitor  to  the  Bell  company  in  its  exchange  area 
where  the  call  would  terminate,  that  there  really  is  no  choice  in 
terms  of  how  that  call  gets  diverted.  It  is  going  to  go  on  the  net- 
work that  the  subscriber  who  receives  the  call  has  subscribed  to. 

So  there  really  is  no  choice  with  regard  to  that  and  it  is  going 
to  wind  up  on  the  network  of  the  local  exchange  carrier  to  which 
the  recipient  of  the  call  subscribes.  So  how  is  there  any  potential 
for  mistreatment  of  the  competitor,  that  being  the  case? 

Mr.  Roberts.  Very  simple.  Let's  suppose  that  Ameritech  and 
MCI  are  offering  long-distance  service  here  in  D.C.  and  we  are  hy- 
pothetically  calling  your  house  in  the  Ameritech  territory.  I  know 
you  are  not  from  Illinois,  but  let's  assume  the  call  terminates  in 
the  Ameritech  territory.  What  do  they  charge  for  termination  of 
that  call  between  ourselves  and  themselves? 

It  is  not  a  simple  statement  that  of  course  they  would  charge  the 
same,  because  what  are  the  ground  rules  that  govern  that?  How  do 
you  monitor  it?  Are  you  going  to  have  separate  subsidiaries?  Are 
you  going  to  be  able  to  get  into  that?  And  that  could  be  a  competi- 
tive disadvantage  in  terms  the  way  the  calls  are  terminated. 

Mr.  Boucher.  So  your  answer  is  as  long  as  there  is  fairness  in 
the  charges  for  the  termination  of  the  call  and  the  access  charges, 
you  would  not  have  a  problem  with  the  exemption  for  the  origina- 
tion of  long-distance  traffic  out  of  region? 

Mr.  Roberts.  In  isolation  of  the  question,  but  it  becomes  a  dif- 
ferent question  if  they  are  able  to  do  in-territory  and  out-of-terri- 
tory,  because  you  unwind  a  series  of  things  that  need  to  be  ad- 
dressed. 

Mr.  Boucher.  In  the  Commerce  Committee  bill,  which  I  will  call 
the  Bliley  bill,  there  is  a  checklist  of  steps  that  the  Bell  companies 
would  be  required  to  satisfy  before  they  could  provide  interLATA 
long-distance  service.  Among  those  things  are  interconnection 
agreements,  the  unbundling  of  network  elements,  the  absence  of 
any  restrictions  on  resellers,  number  portability,  one-plus  dialing 
parity  to  give  other  long-distance  companies  fair  access  to  the 
intraLATA  calling  market  and  access  to  rights  of  way  among  other 
issues. 

That  would  then  be  subject  to  review  at  the  Federal  Communica- 
tions Commission  and  assume  that  this  FCC  decides  that  all  of 
these  steps  have,  in  fact,  been  taken  in  order  to  open  the  way  for 
local  exchange  competition,  the  Bell  company  would  then  be  au- 
thorized to  offer  interLATA  service. 

What  is  your  problem  with  that?  Why  is  that  not  a  sufficient  set 
of  steps  to  protect  the  interests  of  all  competitors? 
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Mr.  Roberts.  I  have  a  couple  of  problems  with  it. 

First  of  all,  I  think  we  need  to  have,  in  addition  to  those  steps, 
which  is  what  this  committee  is  all  about,  ensure  that  competition 
is,  in  fact,  taking  place.  That  is  where  the  VIII(C)  standard  comes 
in. 

To  put  that  more  bluntly,  it  is  not  a  matter  of  walking  up  to  a 
deadline  and  announcing  that  all  the  steps  have  been  completed 
and  now  let's  run.  You  have  to  give  competition  an  opportunity  to 
develop  and  you  have  got  to  ensure  that  the  steps  have  been  com- 
pleted. 

The  second  problem  I  have  is  that  the  steps  are  not  complete. 
There  are  other  things  that  need  to  be  added.  The  biggest  one  of 
which  is  separate  subsidiaries,  so  we  can  be  sure  that  the  playing 
field  is,  in  fact,  equal.  It's  critical  to  ensure  that  no  cross-subsidies 
are  taking  place.  I  have  sat  through  hearings  where  the  Bell  com- 
panies have  stated  that  they  can  offer  long-distance  services  at 
prices  substantially  below  today's  competitive  market  rates.  I  am 
sure  Ameritech,  has  said  the  same  thing.  It  is  a  fascinating  chal- 
lenge looking  at  the  costs  to  be  able  to  do  that  if  you  are  not  cross- 
subsidizing. 

Mr.  Hyde.  The  gentleman's  time  has  expired. 

Mr.  Boucher.  Mr.  Chairman,  can  I  ask  unanimous  consent  to 
ask  one  additional  question?  I  have  not  burdened  this  committee 
with  a  great  expenditure  of  time  historically. 

Mr.  Hyde.  Mr.  Boucher,  there  are  burdens  and  then  there  are 
burdens.  But  go  right  ahead. 

Mr.  Boucher.  Thank  you  very  much,  Mr,  Chairman. 

Mr.  Roberts,  can  we  count  on  you  to  oppose  at  later  stages  of  this 
process  any  attempts  that  might  be  made  to  set  up  dual  systems 
of  approval  with  regard  to  having  both  DOJ  and  the  FCC  be  re- 
quired to  approve  the  entry  of  Bell  companies  into  long  distance? 

Mr.  Roberts.  Can  you  count  on  us  to 

Mr.  Boucher.  Oppose  any  compromises  or  agreements  that 
might  be  attempted  down  the  road  that  would  establish  dual  re- 
quirements for  approval  at  both  the  FCC  and  the  DOJ  before  a  Bell 
company  is  permitted  to  offer  interLATA  service? 

Mr.  Roberts.  Let  me  answer  that  the  opposite  way.  You  can 
count  on  us  to  insist  that  the  Department  of  Justice  had  a  role  in 
testing  the  competition  threshold. 

Mr.  Boucher.  So  it  would  be  consistent  then  with  your  stated 
position  to  have  dual  approval  and  require  both  agencies  to  have 
a  role  in  this;  is  that  correct? 

Mr.  Roberts.  The  problem,  I  would  say,  is  what  does  that  ap- 
proval involve?  Right  now,  Mr.  Hyde's  bill,  as  introduced,  doesn't 
include  a  lot  of  the  things  that  tne  Commerce  bill  includes.  An- 
swering in  a  vacuum,  no,  we  are  not  going  to  agree  with  that.  If 
you  put  a  proper  test  in  this  bill,  then  it  becomes  a  different  state- 
ment. 

Mr.  Boucher.  I  think  a  lot  of  Members  are  going  to  have  a  great 
difficulty  if  we  have  both  agencies  involved  in  having  to  regulate 
the  entry  of  Bell  companies  under  this  service. 

Finally  one  question,  has  MCI  ever  raised  any  complaints  about 
the  practice  of  the  Sprint  long-distance  network  in  utilizing  its  6 
milHon  local  access  lines  to  impede  competition  from  other  long-dis- 
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tance  carriers?  Have  you  ever  had  an  opportunity  to  complain 
about  that,  because  they  have  the  same  kind  of  bottleneck,  poten- 
tially, that  you  are  suggesting  the  Bell  companies  would  have? 

Mr.  Roberts.  The  answer  is  we  have  raised  complaints  and  the 
second  answer  is  that  they  were  part  of  the  antitrust  suit  that  we 
filed  against  the  rest  of  the  Bell  system. 

Mr.  Hyde.  The  gentleman's  time  has  again  expired.  I  would  take 
this  opportunity  to  make  mention  of  the  fact  that  the  bill  that 
passed  the  House  last  year  with  the  gentleman  from  Virginia's  sup- 
port provided  for  dual  approval  by  the  Department  of  Justice  and 
the  FCC.  So  the  gentleman  may  well  have  changed  his  mind  with 
the  passage  of 

Mr.  Boucher.  Would  the  gentleman  yield?  I  would  say  to  the 
chairman  that  that  is  true. 

Mr.  Hyde.  I  thank  the  gentleman. 

Mr.  Boucher.  But  if  the  gentleman  would  yield  to  me  again,  the 
long-distance  industry  last  year  effectively  took  a  pass  with  regard 
to  tnat  question  and  carried  the  fight  on  to  the  Senate  where,  be- 
cause of  the  diflTerences  that  existed  between  the  Bell  operating 
companies  and  the  long-distance  industry,  the  legislation  did  not 
move  forward. 

But  that  debate,  frankly,  was  not  raised  on  the  House  floor  and 
most  Members,  even  those  who  had  reservations  as  I  did  about 
that  dual  nature  of  regulation,  supported  the  measure. 

Now  we  have  a  fresh  opportunity  to  do  it  right  and  I  would  sug- 
gest to  the  gentleman  that  doing  it  right  would  require  placing  this 
regulation  in  one  agency  and  making  sure  that  that  agency  has  the 
proper  instructions  and  powers  to  carry  out  its  function. 

Mr.  Hyde.  The  gentleman's  membership  on  the  Commerce  Com- 
mittee is  well-known.  And  I  thank  the  gentleman. 

Mr.  Goodlatte. 

Mr.  Goodlatte.  Thank  you,  Mr.  Chairman. 

Mr.  Regan,  I  well  appreciated  your  comments  about  the  stodgi- 
ness  of  AT&T  prior  to  1982.  I  can  recall  attending  a  speech  given 
by  former  Chairman  John  DeButts  back  in  the  mid-1970's  and  in 
it  he  explained  at  great  length  the  dangers  of  hooking  telephone 
equipment,  telephones,  wiring,  and  so  on,  manufactured  by  other 
companies,  other  sources,  into  the  AT&T  system  and  the  great  po- 
tential for  harm  that  had  to  the  system.  I  think  time  has  proven 
that  the  great  potential  for  harm  was  to  monopolies  and  not  to  the 
telecommunications  system  of  the  country. 

And  what  I  want  to  make  sure  we  do  not  do  is  put  ourselves  in 
the  same  position  that  AT&T  put  itself  in  at  that  point  because  I, 
frankly,  believe  there  is  a  tremendous  amount  of  competition  in  all 
areas  of  telecommunications  today  including  the  local  telephone 
service. 

My  cable  company  in  Roanoke,  VA,  tells  me  that  with  an  invest- 
ment of  less  than  a  million  dollars  they  will  be  offering  local  tele- 
phone service.  And  for  those  concerned  about  bottlenecks  in  com- 
munities like  that,  there  is  going  to  be  a  competing  bottleneck,  if 
you  will,  to  offer  you  long  distance.  And  I  think  the  same  thing  is 
true  in  manufacturing. 

And  I  guess  my  question  to  you  is  I  welcome  your  comments 
about  allowing  the  RBOC's  into  manufacturing  with  certain  condi- 
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tions.  And  we  may  not  agree  on  those  conditions.  But  why  wouldn't 
it  be  with  a  great  deal  of  enthusiasm  given  the  number  of  compa- 
nies you  have  the  opportunity  to  deal  with,  and  the  number  of 
manufacturers  out  there  today,  that  the  ability  to  have  joint  ar- 
rangements, joint  ventures  with  these  companies  would  enhance 
opportunities  for  companies  like  Corning? 

Mr.  Regan.  No  question  that  we  would  like  the  opportunity  to 
do  it.  That  is  whv  we  are  not  here  saying  let's  embrace  the  high 
hurdle  and  keep  tnem  out  of  the  business.  What  we  are  here  saying 
is  let's  establish  some  safeguards  which  deal  reasonably  with  the 
problems  that  are  likely  to  arise. 

And  we  have  special  problems  because  of  things  like  Bellcore,  we 
have  special  concerns  with  respect  to  nondiscriminatory  standard- 
setting  and  information  distribution  and  sharing.  These  are  things 
that  are  unique  to  this  kind  of  business. 

And  we  think  that,  frankly,  most  all  of  what  I  talked  about  today 
was  approved  by  the  RBOC's  in  the  Senate  debate.  So  I  guess  we 
are  in  a  position  of  being  on  the  side  of  the  angels.  We  want  to  go 
ahead  and  put  some  safeguards  in  place,  post-entry  safeguards  in 
place,  and  get  on  with  it  and  we  will  be  glad  to  do  joint  ventures 
with  them. 

[Additional  information  follows:] 

The  Telecommunications  Industry  Association's  current  position  statement  was 
adopted  by  TIA's  Board  of  Directors.  Individual  companies,  of  course,  may  have 
their  own  position  on  the  issue.  However  the  vast  majority  of  TIA  member  compa- 
nies are  opposed  to  full-scale  removal  of  the  manufacturing  restriction  at  this  time. 
A  majority  of  TIA's  members  would  be  supportive  of  allowing  RBOC  entry  if  certain 
conditions  (i.e.,  meaningful  local  exchange  competition)  were  present;  the  TIA 
Board's  position  statement  on  removal  of  the  manufacturing  restriction  is  reflective 
of  this  view  as  well. 

To  be  more  specific,  some  small  manufacturers  may  support  the  immediate  lifting 
of  the  manufacturing  restriction  because  to  do  so  would  create  an  environment  in 
which  their  companies  would  be  attractive  as  potential  acquisitions.  However,  what 
may  be  good  for  an  individual  company  may  not  be  equally  good  for  the  equipment 
manufacturing  industry  as  a  whole.  While  certain  of  these  firms  might  benefit  from 
removal  of  the  MFJ  restriction,  manufacturers  that  are  not  among  those  "chosen" 
by  the  BOCs  for  acquisition/investment,  as  well  as  those  who  wish  to  retain  their 
independence,  are  likely  to  find  it  far  more  difficult  to  secure  the  financial  support 
they  need  to  survive,  notwithstanding  the  fact  that  they  may  be  as  efficient  or  more 
efficient  than  the  BOCs'  manufacturing  afilliates.  Indeed,  the  mere  perception  that 
BOC-affiliated  manufacturers  have  the  "inside  track"  may  be  sufficient  to  deter 
other  prospective  investors  and  lenders  from  providing  funding  to  manufacturers 
that  do  not  have  such  ties. 

Mr.  GOODLATTE.  You  must  be  aware  that  nearly  200  tele- 
communications manufacturing  companies  have  endorsed  the  im- 
mediate repeal  of  the  MFJ  restrictions  on  Bell  operating  companies 
getting  into  manufacturing. 

Mr.  Regan.  I  was  not  aware  that  200  companies  had,  but  I  was 
aware  that  in  my  community  there  are  thousands  of  companies. 
Some  people  disagree. 

Mr.  GooDLATTE.  I  have  a  list  here  of  more  than  150,  and  without 
objection,  Mr.  Chairman,  I  would  like  to  have  that  inserted  in  the 
record. 

Mr.  Hyde.  Without  objection,  that  will  be  inserted. 

[The  information  follows:] 
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Partial  Listing  of  Small  Telecommunications 

Manufacturing  Companies  Supporting  the  Immediate 

Repeal  of  the  MFJ  Provision  that  Bars  Bell  Company 

Participation  in  Telecommunications  Manufacturing 


Eagle  Telephonies,  Inc. 
(Bohemia,  New  York) 


Meteor  Communications  Corp. 
(Kent,  Washington) 


Voice  Control  Systems,  Inc. 
(Dallas,  Texas) 


ICOM  America 
(Bellevue,  Washington) 


PairGain  Technologies,  Inc. 
(Cerritos,  California) 


XTP  Systems  Inc. 
(Santa  Barbara,  California) 


Summa  Four,  Inc. 
(Manchester,  New  Hampshire) 


Olympic  Controls  Corp. 
(Elgin,  Illinois) 


International  Light  Inc. 
(Newburyport ,  Massachusetts) 


Vilcing  Electronics,  Inc. 
(Hudson,  Wisconsin) 


Integrated  Network  Corp. 
(Bridgewater,  New  Jersey) 


TeleSciences,  Inc. 
(San  Francisco,  California) 


Racon,  Inc. 

(Seattle,  Washington) 


Superior  TeleTec 
(Atlanta,  Georgia) 


Adtran,  Inc. 
(Huntsville,  Alabama) 


Cortelco 

(Memphis,  Tennessee) 


Centigram  Commun.  Corp. 
(San  Jose,  California) 


Technology  Service  Group 
(Roswell,  Georgia) 


Systematix  Electronics 
(Lyndhurst,  New  Jersey) 


Teltrend  Inc. 
(St.  Charles,  Illinois) 


AVO  Biddle  Instruments 
(Blue  Bell,  Pennsylvania) 


Multipoint  Networks 
(Belmont,  California) 


Advanced  Electronic 
Applications,  Inc. 
(Lynnwood,  Washington) 


Telecom  Solutions,  a  Division 

of  Symmetricon,  Inc. 
(San  Jose,  California) 


Dianatek  Corp. 

(No.  Sutton,  New  Hampshire) 


Verilink  Corp. 
(San  Jose,  California) 


Everett  Sound  Machine 

Works,  Inc. 
(Everett,  Washington) 

Applied  Voice  Tech.  Inc. 
(Kirkland,  Washington) 

Crert  Industries,  Inc. 
(Bellevue,  Washington) 


Phone  -  TTY,  Inc. 
(Hackensack,  New  Jersey) 

American  Pipe  &  Plastics,  Inc. 
(Kirkwood,  New  York) 

Communications  Test  Design 
(West  Chester,  Pennsylvania) 

Applied  Digital  Access,  Inc. 
(San  Diego,  California) 
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Keptel,  Inc. 

(Tinton  Falls,  New  Jersey) 

Applied  Innovation,  Inc. 
(Dublin,  Ohio) 

Digital  Systems 

International  Inc. 
(Redmond,  Washington) 

EMAR,  Inc. 
(Muncie,  Indiana) 


The  Triangle  Tool  Group,  Inc. 
(Orangeburg,  South  Carolina) 

Elcotel,  Inc. 
(Sarasota,  Florida) 

BI,  Inc. 

(Boulder,  Colorado) 

Axes  Technologies  Inc. 
(Carrollton,  Texas) 


HealthTech  Services  Corp. 
(Northbroolc,  Illinois) 


Teradyne,  Inc. 
(Boston,  Massachusetts] 


LC  Technologies,  Inc. 
(Fairfax,  n) 


XEL  Communications,  Inc. 
(Aurora,  Colorado) 


Microwave  Networks  Inc. 
(Houston,  Texas) 

EIS  International,  Inc. 
(Stamford,  Connecticut) 


Aptek  Technologies,  Inc. 
(Deerfield  Beach,  Florida) 

Electronic  Modules,  Inc. 
(Garland,  Texas) 


X-10,  Inc. 

(Closter,  New  Jersey) 

Telect 

(Liberty  Lake,  Washington) 

Seiscor  Technologies,  Inc. 
(Tulsa,  Oklahoma) 

Ambox  Incorporated 
(Houston,  Texas) 


Network  General  Corp. 
(Menlo  Park,  California) 

Brite  Voice  Systems,  Inc. 
(Wichita,  Kansas) 

Melita  International 
(Norcross,  Georgia) 

Intelect,  Inc. 
(Richardson,  Texas) 


Bejed,  Inc. 
(Portland,  Oregon) 

Restor  Industries,  Inc. 
(Orlando,  Florida) 

Accurate  Electronics,  Inc. 
(Beaverton,  Oregon) 

AmPro  Corporation 
(Melbourne,  Florida) 


Senior  Technologies,  Inc. 
(Lincoln,  Nebraska) 

Young  Design,  Inc. 
(McLean,  Virginia) 

Information  Transfer,  Inc. 
(Bloomfield,  New  York) 

International  Telesystems  Corp. 
(Herndon,  Virginia) 


Lumisys 

(Sunnyvale,  California) 


Accu-Com,  Inc. 
(Oshkosh,  Wisconsin) 


BroadBand  Technologies,  Inc. 
(Rsrch  Triangle  Park,  NC) 


H  &  L  Instruments 

(North  Hampton,  New  Hampshire) 
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Inovonics,  Inc. 

(Santa  Cruz,  California) 

VSI  CAT  Telecommunications, 

Int'  1 
(Riverside,  California) 

California  Amplifier,  Inc. 
(Camarillo,  California) 

Pacific  West  Electronics 
(Costa  Mesa,  California) 

Sequoia  Electronics 
(San  Jose,  California) 

Solonics,  Inc. 
(Napa,  California) 

Remarque  Mfg.  Corp. 
(W.  Babylon,  New  York) 

Perception  Technology 

Corporation,  a  Division  of 
Brite  Voice  Systems 

(Canton,  Massachusetts) 

MAR  Associates 
(Los  Angeles,  California) 

Intercable 

(Franklin,  Massachusetts) 

Artel  Communications 

Corporation 
(Hudson,  Massachusetts) 

OK  Champion  Corporation 
(Hammond,  Indiana) 

Greenbriar  Products,  Inc., 

(Orbitron  Div. ) 
(Spring  Green,  Wisconsin) 

Senecom  Voice  Processing 

Systems 
(St.  Louis,  Missouri) 

Senior  Industries,  Inc. 
(Palatine,  Illinois) 

Oza  Communications  Corp. 
(Santa  Brrbara,  California) 

Larus  Corporation 
(San  Jose,  California) 


AML,  Inc. 
(Camarillo,  California) 

Innovative  Data  Technology 
(San  Diego,  California) 

Klein  Tools,  Inc. 
(Chicago,  Illinois) 

Telecommunications  Techniques 

Corp. 
(Germantown,  Maryland) 

Telebit  Corp. 

(Chelmsford,  Massachusetts) 

Sound  Technologies  Corp. 
(Palisades  Park,  New  Jersey) 

De Young  Mf g . ,  Inc . 
(Kirkland,  Washington) 

BekTel,  Inc. 
(Norcross,  Georgia) 

American  Microwave  Corporation 
(Frederick,  Maryland) 

Lingo,  Inc. 

(Camden,  New  Jersey) 

Colcom,  Inc. 
(Austin,  Texas) 

Lippincott  Co.  Inc. 
(Seattle,  Washington) 

Expediter  Systems,  Inc. 
(Alpharetta,  Georgia) 

ABL  Engineering  Inc. 
(Mentor,  Ohio) 

Dynamote  Corp. 
(Seattle,  Washington) 

FOCS  Inc. 

(Marlborough,  Massachusetts) 

Fore  System,  Inc. 
(Warrendale,  Pennsylvania) 

Payphone  Systems 
(Redding,  California) 
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DGM&S,  Inc. 

(Mt.  Laurel,  New  Jersey) 

American  Reliance  Inc. 
(Arcadia,  California) 

Keltronics  Corp. 
(Oklahoma  City,  Oklahoma) 

Manhattan  Electric  Cable 
(Rye,  New  York) 

Tekelec 
(Calabasas,  California) 

Metric  Systems  Corp. 
(Carlsbad,  California) 


T  T  Technologies,  Inc. 
(Aurora,  Illinois) 

Telemax  Corp. 
(Lisle,  Illinois) 

Tamaqua  Cable  Products  Corp. 
(Schuylkill  Haven,  PA) 

Teloquent  Communications  Corp. 
(Billerica,  Massachusetts) 

Microtech 

(Cheshire,  Connecticut) 

V  Band  Corporation 
(Elmsford,  New  York) 


EIS,  International,  Inc. 
(Stamford,  Connecticut) 

Mitac  Industrial 
(Freemont,  California) 

Innovative  Applications,  Inc. 
(Roswell,  Georgia) 

Level  One  Communications,  Inc. 
(Folsom,  California) 

Puleo  Electronics,  Inc. 
(Lynbrook,  New  York) 

DSP  Group  Inc. 
(Santa  Clara,  California) 

RDL  Inc . 
(Conshohocken,  Pennsylvania) 

Metal-Flex  Hosing  Inc.  and 

RayTel,  Inc. 
(Philadelphia,  Pennsylvania) 

Riser  Bond  Inc. 
(Lincoln,  Nebraska) 

Special  Product  Company 
(Leawood,  Kansas) 

Signal  Transformer  Co.,  Inc. 
(Inwood,  New  York) 

TEL  Electronics,  Inc. 
(American  Fork,  Utah) 


Primary  Access  Corp. 
(San  Diego,  California) 

Reach  Electronics,  Inc. 
(Lexington,  Nebraska) 

USA  Corp. 
(Marina  Del  Ray,  California) 

Shore  Microsystems,  Inc. 
(Oceanport,  New  Jersey) 

Waveline,  Inc. 
(Fairfield,  New  Jersey) 

American  International 

Communications 
(Long  Beach,  California) 

C.  Sjoberg  &  Son  Inc. 
(CranstonRhode  Island) 

TouchFax  Information 

Systems,  Inc. 
(Lenexa,  Kansas) 

Rhetorex,  Inc. 
(Campbell,  California) 

Access  Technology  Association 
(Falls  Church,  Virginia) 

USA  Video  Corp. 

(Los  Angeles,  California) 
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Mr.  GOODLATTE.  Along  with  a  copy  of  a  brief  filed  in  U.S.  District 
Court  this  month  by  25  small  telecommunications  manufacturing 
companies  supporting  a  Bell  company  motion  for  a  waiver  of  the 
MFJ  so  that  Bell  companies  can  provide  research  and  development 
funding  to  telecommunications  manufacturing  companies. 

Mr.  Hyde.  Without  objection. 

[The  information  follows:] 


UNITED  STATES  DISTRICT  COURT 
FOR  THE  DISTRICT  OF  COLUMBIA 


UNITED  STATES  OF  AMERICA, 
Plaintiff 


Civil  Action  No".  82-013:2  (HHG) 


WESTERN  ELECTRIC  CO.,  INC. 
and  AMERICAN  TELEPHONE  AND 
TELEGRAPH  COMPANY, 

Defendants . 


COMMENTS  OF  AD  HOC  COALITION  OF  TELECOMMUNICATIONS 

MANUFACTURING  COMPANIES  IN  SUPPORT  OF  MOTIONS  BY  THE 

SEVEN  REGIONAL  BELL  OPERATING  COMPANIES  FOR  WAIVER  OF 

SECTION  II (D) (2)  OF  THE  DECREE  TO  ALLOW  CERTAIN  CONTRACTUAL 

ARRANGEMENTS  BETWEEN  MANUFACTURING  COMPANIES  AND  BELL  COMPANIES 

These  Comments  are  submitted  by  an  ad  hoc  coalition  of  22 
telecommunications  manufacturing  companies  in  support  of  motions  by 
the  seven  RBOCs  for  a  waiver  of  Section  11(D) (2)  of  the  Decree  ini- 
tially requested  more  than  eight  years  ago.  The  22  coalition  par- 
ticipants are  named  in  an  attachment  to  these  Comments. 

Section  11(D) (2)  bars  RBOC  involvement  in  telecommunications 
manufacturing.  But  the  requested  waiver  would  permit  limited  RBOC 
involvement  by  authorizing  each  RBOC  to  enter  contracts  with  tele- 
communications manufacturers  whereby  the  RBOC  would  fund  the  manu- 
facturer's product  R&D  costs  in  return  for  royalties  on  sales  to 
third  parties  by  that  manufacturer  of  products  developed  as  a 
result  of  the  R&D  funding  contract.-^ 


-'  This  matter  is  before  the  Court  pursuant  to  an  order  by 

the  D.C.  Circuit  remanding  for  further  consideration  a  motion  by 
Ameritech  for  waiver  of  this  type.  This  motion  was  initially  filed 
with  the  Justice  Department  on  Sept.  30,  1986.   See  U.S.  v.  West. 

(continued . . . ) 
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The  Justice  Department  has  urged  the  Court  to  grant  the 
requested  waiver  subject  to  several  conditions  designed  to  ensure 
that  any  RBOC  who  takes  advantage  of  the  waiver  does  not  exploit 
its  contractual  arrangement  with  a  manufacturer  to  impede  manufac- 
turing competition.  See  "Response  of  the  U.S.  of  the  BOCs' 
Requests  for  Waivers  to  Receive  Royalties  From  Certain  Sales  of 
Telecommun.  Products"  (Mar.  22,  1995).  One  proposed  condition 
would  require  an  RBOC  purchasing  a  product  manufactured  pursuant  to 
an  R&D  funding  contract  to  which  it  is  a  party  to  pay  the  lowest 
price  paid  by  other  parties  for  a  comparable  purchase  (a  "most 
favored  nation  requirement")  .  This  requirement  is  designed  to  help 
ensure  that  the  RBOC  does  not  harm  competition  in  the  manufacturing 
industry  by  intentionally  overpaying  for  a  product  whose  develop- 
ment it  funded  so  that  the  manufacturer  of  that  product  can  harm 
manufacturing  competition  by  selling  the  product  to  others  at  an 
anticompetitively  low  price. 

ANALYSIS 

I .  The  Manuf acturer/RBOC  Contracts  that  Would  Be  Authorized 
by  the  Pending  Motions  Will  Have  the  Type  of  Pro- 
Competitive  Benefits  that  Must  Be  Credited  When 
Evaluating  Such  Motions 

Although  the  Justice  Department  has  urged  the  Court  to  grant 

the  requested  waiver  on  the  ground  that  a  waiver  would  not  threaten 

competition  in  telecommunications  manufacturing,  the  Court  should 


-^  {  .  .  .continued) 
Elec ■  Co. .  12  F.3d  225  (D.C.  Cir.  1993).  Pursuant  to  the  remand 
order,  Ameritech  has  submitted  a  Memorandum  that  seeks  to  justify 
a  waiver.  Following  filing  of  the  Ameritech  Memorandum,  the  other 
six  RBOCs  filed  a  Motion  asking  that  the  Court  grant  all  seven 
RBOCs  the  identical  waiver. 

-  2  - 
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grant  the  requested  waiver  for  an  additional  reason  as  well:  It 
actually  will  produce  pro-competitive  benefits.  The  D.C.  Circuit 
has  held  that  evidence  of  competitive  benefits  helps  justify  a 
waiver  of  any  line-of -business  restriction  in  the  Decree,  including 
Section  11(D)(2).  969  F.2d  1231,  1240  (D.C.  Cir.  1992)  ("[I]t  can 
aid  the  BOC  .  .  .  [in  seeking  a  waiver]  by  showing  that  the  pro- 
posal will  enhance  .  .  .  competition."  See  also  900  F.2d  283,  300 
(D.C.  Cir.  1990)  (evidence  that  a  proposed  waiver  will  promote  com- 
petition is  "a  powerful  reason"  to  grant  waiver) .  This  Court  like- 
wise has  recognized  the  probative  value  of  a  waiver's  pro-competi- 
tive effect.  For  example,  this  Court  has  held  that  in  considering 
whether  to  grant  a  waiver,  it  will  evaluate  "the  extent  to  which 
the  participation  of  the  .  .  .  [RBOCs]  would  contribute  to  the 
creation  of  a  competitive  market."  552  F.  Supp.  131,  187  (D.D.C. 
1982)  .  And  it  has  noted  that  it  is  "necessary  to  consider  .  .  . 
[any]  procompetitive  effect  .  .  .  [of]  entry  into  the  particular 
market"  for  which  a  waiver  is  sought.  1982-2  Trade  Cas .  (CCH) 
H  64980,  73149  (D.D.C.  1982). 

The  Justice  Department  has  recognized  the  relevance  of  pro- 
competitive  benefits  to  the  determination  of  whether  to  grant 
waiver,  but  it  has  informed  the  Court  that  it  has  not  relied  on 
such  benefits  in  recommending  a  waiver  in  this  case  for  three 
reasons.  First,  it  claims  RBOCs  have  failed  to  show  that  the  sub- 
ject R&D  funding  contracts  would  produce  such  benefits.  Second,  it 
claims  that  the  RBOCs  have  not  shown  that  such  contracts  are  the 
only  way  to  produce  these  benefits  even  if  they  are  one  way  to  do 
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so.   Third,  it  claims  that  the  RBOCs  have  not  shown  that  small,  as 

opposed  to  large,  manufacturing  companies  would  receive  substantial 

R&D  funding  under  these  contracts.   See  "Response  of  the  United 

States,  supra .  at  2  n.6. 

In  fact,  however,  this  Court  should  conclude  that  grant  of  the 

requested  waiver  will  produce  the  type  of  competitive  benefits  that 

are  relevant  in  considering  whether  to  waive  a  line-of -business 

restriction.   As  shown  below,  none  of  the  Justice  Department's 

arguments  to  the  contrary  have  merit. 

A.  There  is  Substantial  Evidence  that  Such 
Contracts  Will  Produce  Pro- Competitive 
Benefits  in  Telecommunications  Manufacturing 

Contrary  to  the  Justice  Department's  speculation,  there  is 
ample  evidence  that  the  contracts  at  issue  here  will  have  pro- 
competitive  benefits.  First,  Judge  Williams  of  the  D.C.  Circuit 
already  has  concluded  that  such  contracts  are  likely  to  produce 
such  benefits.  He  did  so  in  reviewing  this  Court's  earlier  deci- 
sion denying  a  waiver  to  authorize  such  contracts: 

" [Contractual  arrangements  like  those  that  are  the 
subject  of  the  present  proceeding]  are  likely  to 
enhance  competition  in  telecommunications  prod- 
ucts .  .  .  .  " 

12  F.3d  at  24  3.   Importantly,  the  other  two  judges  on  the  panel 

apparently  agreed  with  Judge  Williams  because  they  referred  to  his 

discussion  of  the  impact  of  such  contracts  on  the  market  as  an 
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"excellent  analysis  of  current  realities  in  the  field  of  telecom- 
munications."  12  F.3d  at  234.2^ 

Independent  research  provides  additional  evidence  that  such 
contracts  will  have  pro-competitive  benefits.  Within  the  past  few 
years,  a  substantial  amount  of  research  has  documented  that  collab- 
oration between  a  manufacturing  company  and  its  customers  stimu- 
lates product  development  and  spreads  risk  efficiently  and  that 
such  contracts  are  becoming  increasingly  important  to  a  manufac- 
turer's ability  to  maintain  a  competitive  market  position.  See. 
e.g.,  Jakki  J.  Mohr  et  al . ,  Legal  Ramifications  of  Strategic  Alli- 
ances, 3  Marketing  Mgmt .  38  (Spring  1994)  ("Firms  are  increasingly 
relying  on  strategic  alliances  and  other  forms  of  cooperation  to 
find  and  maintain  competitive  advantage."),-  Ken  Mark,  All  In  One 
Go,  Canadian  Bus.  39  (Spring  1994)  (a  manufacturer  must  collaborate 
with  its  customers  in  order  to  respond  quickly  and  adeptly  to 
changing  customer  needs) ;  Antonello  Zanfei,  Patterns  of  Collabora- 
tive Innovation  in  the  U.S.  Telecommun.  Industry  After  Divestiture. 
22  Res.  Pol'y  309,  310  (1993)  (collaborative  ventures  are  a  pre- 
requisite for  ensuring  rapid  technological  innovation  in  the  tele- 
communications industry) ;  Eric  von  Hippel,  The  Sources  of  Innova- 
tion 76-92  (1988)  .  The  need  for  such  collaboration  is  particularly 
great  in  high  technology  industries  like  telecommunications.  See. 
e.g..  Zanfei,  supra ;  Lorange  and  Roos,  Strategic  Alliances  at  13-14 
(1992)   (finding  that  most  manufacturer/customer  collaboration 


-'  The  D.C.  Circuit  remanded  the  case  to  give  this  Court  an 

opportunity  to  consider  whether  the  proposed  safeguards  were 
suft-cient  to  protect  against  certain  specific  abuses. 
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agreements  are  carried  out  in  high-tech  industries  and  that  such 
alliances  within  the  telecommunications  industry  were  the  third 
most  common) . 

The  fact  that  royalty  funding  contractual  arrangements  of 
this  sort  are  standard  fare  in  high  technology  manufacturing 
industries  provides  another  reason  to  conclude  that  such  arrange- 
ments provide  competitive  benefits.  Moreover,  telecommunications 
equipment  makers  themselves  sometimes  use  contracts  of  this  sort  to 
help  fund  the  product  development  costs  of  other  manufacturers. 
This  can  occur  when  the  telecommunications  manufacturer  desires  to 
incorporate  a  new  component  in  a  product  it  makes  and  agrees  to 
help  finance  a  component  manufacturer's  R&D  costs  to  develop  that 
new  component . 

B.  The  Justice  Department  Is  Wrong  When  It  Argues 
that  Pro-Competitive  Benefits  Are  Relevant  to 
a  Waiver  Motion  Only  Upon  Proof  that  They 
Cannot  Be  Achieved  In  Any  Way  Other  than  By 
Grant  of  the  Specific  Waiver  Requested  by  the 
Petitioning  RBOC 

The  Justice  Department's  apparent  belief  that  pro -competitive 
benefits  are  relevant  to  the  requested  waiver  only  if  such  benefits 
could  not  be  produced  in  some  other  way  is  absurd.  In  the  first 
place,  the  proof  sought  by  the  Justice  Department  is  impossible  to 
provide  since  it  requires  proof  of  a  negative  (i.e..  that  no  other 
type  of  business  practice  would  produce  the  desired  competitive 
benefits) .  Moreover,  it  would  be  irrational  to  dismiss  the  pro- 
competitive  impact  of  the  R&D  contracts  which  would  be  authorized 
by  grant  of  the  present  waiver  simply  because  similar  competitive 
benefits  might  be  obtained  through  some  other  means  as  well.   In 
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fact,  similar  competitive  benefits  would  result  if  telecommunica- 
tions manufacturers  had  a  legal  right  to  engage  in  a  large  variety 
of  collaborative  ventures  with  their  RBOC  customers  that  are  now 
barred  by  Section  11(D) (2) .  But  this  does  nothing  to  diminish  the 
fact  that  grant  of  the  present  waiver  will  also  result  in  pro- 
competitive  benefits. 

C.  While  the  Pro-Competitive  Benefits  that  Would 
Result  from  a  Waiver  Are  Relevant  Without 
Regard  to  Size  of  the  Manufacturing  Companies 
Who  Are  Likely  to  Benefit  Directly,  In  This 
Case  the  Primary  Beneficiaries  Almost 
Certainly  Will  Be  Small  Telecommunications 
Manufacturers 

It  likewise  is  absurd  for  the  Justice  Department  to  argue  that 
the  pro-competitive  benefits  of  the  subject  waiver  are  relevant  to 
the  waiver  request  only  if  it  is  shown  that  small  manufacturers 
would  receive  a  disproportionate  amount  of  the  R&D  funding  that 
RBOCs  would  provide  under  the  contracts  authorized  by  the  waiver. 
As  both  the  D.C.  Circuit  and  this  Court  have  noted,  the  issue  is 
whether  would  waiver  will  have  pro-competitive  benefits  to  manu- 
facturing generally,  not  whether  it  would  benefit  one  particular 
category  of  manufacturer  over  another. 

In  fact,  however,  grant  of  the  subject  waiver  almost  certainly 
would  benefit  small  telecommunications  manufacturing  companies  dis- 
proportionately more  than  their  large  competitors  since  small  manu- 
facturers are  more  likely  to  require  external  financing  to  help 
fund  important  product  development  projects.  Thus,  even  though 
small  telecommunications  manufacturers  appear  to  spend  nearly  twice 
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as  heavily  on  R&D  than  large  companies,  their  small  size  limits  the 
absolute  amount  of  internally  available  cash  for  that  purpose.-' 

It  also  is  in  the  RBOCs'  self-interest  to  favor  small  telecom- 
munications manufacturers  with  a  substantial  percentage  of  the  R&D 
funding  provided  by  such  contracts  since  small  companies  are  more 
likely  to  complete  product  development  projects  successfully  and 
quickly  than  large  manufacturers.  For  example,  small  firms  are 
quicker  to  bring  innovations  to  the  market  (3.36  years  v.  4.32 
years  for  large  firms.  See  Keith  Edwards  &  William  Wallace,  Inno- 
vations by  Firm  Size  in  Studies  of  the  Bureau  of  Labor  Statistics, 
in  Small  Business  Research  Summary  No.  104  (U.S.S.B.A.,  May  1991) 
(study  of  132  innovative  firms) .  In  addition,  small  firms  intro- 
duce nearly  2.5  times  as  many  new  products  per  $100  million  in 
sales  as  do  large  firms  (12.2  for  small  firms  v.  5.0  for  large 
firms) ,  and  they  obtain  more  patents  per  R&D  dollar  (and  per  sales 
dollar)  than  large  firms.  See  John  A.  Hansen,  Utilization  of  New 
Data  for  the  Assessment  of  the  Level  of  Innovation  in  Small 
American  Manufacturing  Firms,  in  Small  Business  Research  Summary 
No.  101  (U.S.S.B.A.,  May  1991)   (study  of  598  U.S.  manufacturing 


-''  A  typical  telecommunications  manufacturer  with  revenues 
of  less  than  $500  million  spent  more  than  $17,000  per  employee  on 
R&D  in  1993,  while  R&D  expenditures  of  telecommunications  manufac- 
turers with  more  $500  million  in  revenues  averaged  $9,500  per 
employee.  See  "R&D  Scorecard",  Bus.  Wk.,  June  27,  1994  at  99-100 
(figures  derived  from  chart  showing  R&D  expenditures  by  24  telecom- 
munications manufacturing  companies)  .  The  small  manufacturer's  dis- 
proportionately large  commitment  to  R&D  also  is  evident  when 
looking  at  the  percentage  of  sales  revenues  devoted  to  R&D.  On 
average,  a  small  manufacturer  has  an  R&D  budget  equal  to  10  percent 
of  sales  revenue  whereas  a  large  manufacturer's  R&D  budget  averages 
5  percent  of  sales.   Id . 
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firms).  Further,  small  firms  generate  2.4  times  more  innovations 
per  employee  than  large  firms.  See  Keith  L.  Edwards  &  Theodore  J. 
Gordon ,  Characterization  of  Innovations  Introduced  on  the  U.S. 
Market  in  1982.  in  Small  Business  Research  Summary  No.  62 
(U.S.S.B.A.,  Mar.  1984)  (study  of  600  firms  from  362  different 
industries)  .  See  also  Zolton  J.  Acs,  Small  Business  Economics:  A 
Global  Perspective,  Challenge  38  (Nov. -Dec.  1992). 

The  fact  that  so  many  small  telecommunications  manufacturing 
companies  have  expressed  support  for  an  order  granting  a  waiver  to 
allow  such  contracts  shows  that  small  manufacturers  believe  they 
will  benefit  from  these  arrangements.  For  example,  the  present 
coalition  consists  entirely  of  small  manufacturing  companies.  And 
the  vast  majority  of  manufacturers  who  filed  comments  in  support  of 
Ameritech's  motion  for  waiver  when  it  was  previously  under  consid- 
eration by  the  Justice  Department  and  this  Court  were  small  manu- 
facturers .-' 


-'  Twelve  small  telecommunications  manufacturing  companies 

filed  comments  in  support  of  the  Ameritech  motion,  and  two  large 
manufacturers  (Northern  Telecom  and  Siemens)  filed  in  support.  See 
Comments  of  Summa  Four,  Inc.  (Jun.  30,  1988);  letter  from  SRX  Corp. 
(Aug.  31,  1988);  Comments  by  Silicon  General,  Inc.  (Nov.  1,  1988); 
Reply  Comments  of  David  Systems,  Inc.  (Oct.  4,  1988);  Comments  of 
Int'l  Mobile  Machines  Corp.  (Feb.  17,  1989);  Comments  of  Verilink 
Corp.  and  Telesciences,  Inc.  (Feb.  17,  1989);  Comments  of  Telinq 
Systems  Inc.  (Feb.  21,  1989);  Comments  of  Ad  Hoc  Manufacturers' 
Coalition  (Audio  Info.  Sciences,  Inc.;  Optilink  Corp.;  Voice 
Processing  Corp.;  and  Integrated  Network  Corp.)  (Feb.  17,  1989); 
Memorandum  of  Northern  Telecom  Inc.  (Mar.  6,  1989);  letter  from 
Siemens  Commun.  Systems,  Inc.  (Aug.  15,  1  *88)  . 

-  9  - 
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II.  The  Fact  that  "Most  Favored  Nation"  Provisions  Are  Widely 
Used  in  Business  and  by  the  Government  Is  Evidence  that 
the  "Most  Favored  Nation"  Purchase  Requirement 
Recommended  Here  Should  Be  a  Useful  Tool  to  Prevent  the 
Type  of  Predatory  Conduct  It  Is  Designed  to  Prevent 

The  coalition  also  wishes  to  comment  on  the  "most  favored 
nation"  provision  that  the  RBOCs  have  asked  the  Court  to  include  in 
the  order  granting  waiver.  As  explained  above,  that  provision 
would  require  an  RBOC  purchasing  a  product  manufactured  pursuant  to 
an  R&D  funding  contract  to  pay  the  lowest  price  paid  to  the  manu- 
facturer by  other  parties  for  a  comparable  purchase.  This  require- 
ment is  designed  to  help  ensure  that  the  RBOC  does  not  harm  manu- 
facturing competition  by  intentionally  overpaying  for  products 
whose  development  it  funded  so  that  the  funded  manufacturer  can 
sell  the  same  product  to  others  at  an  anticompetitively  low  price. 
While  the  Justice  Department  supports  inclusion  of  this  provision 
in  all  R&D  funding  contracts,  it  nonetheless  speculates  that  the 
provision  may  provide  only  limited  protection  against  the  predatory 
conduct  it  is  designed  to  prevent. 

In  fact,  the  widespread  use  of  such  provisions  helps  show  that 
including  this  type  of  provision  in  all  R&D  funding  contracts 
entered  pursuant  to  the  subject  waiver  will  help  achieve  the  objec- 
tive it  is  intended  to  achieve.  A  "most  favored  nation"  clause  is 
included  in  contracts  governing  a  wide  variety  of  business  rela- 
tionships, both  inside  and  outside  the  telecommunications  industry, 
because  business  has  found  it  to  be  an  effective  tool.  See,  e.g., 
American  Society  of  Composers  v.  Showtime.  912  F.2d  563,  566-67  (2d 
Cir.  1990)   (provision  in  contract  between  copyright  holder  and 

-  10  - 
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licensee  granting  licensee  a  "most  favored  nation"  license  fee) ; 
Signatory  Negotiating  Committee  v.  Local  9.  447  F.  Supp.  1384,  1391 
(D.  Colo.  1978)  (provision  in  labor  agreement  granting  employer 
right  to  pay  "most  favored  nation"  wage  rate  to  certain  employees) ; 
Laurel  Sand  and  Gravel,  Inc.  v.  CSX  Transportation,  Inc.,  924  F.2d 
539,  541  (4th  Cir.  1991)  (contract  between  railroad  and  shipper 
authorizing  shipper  to  terminate  contract  if  railroad  contracts 
with  a  competitor  of  shipper  to  transport  comparable  goods  at  a 
lower  price  than  provided  for  in  contract  with  shipper)  .  The 
Federal  government  likewise  uses  the  "most  favored  nation"  princi- 
ple in  its  dealings  because  it  has  found  this  principle  to  be  mean- 
ingful. See,  e.g.,  19  U.S.C  §  3104  (instructing  telecommunications 
trade  negotiators  to  seek  "most  favored  nation"  status  for  U.S. 
telecommunications  products  sold  in  certain  countries);  19  U.S.C. 
§  1671(b) (3) (ii)  (imposing  countervailing  duty  on  certain  sub- 
sidized imports  into  U.S.  from  certain  countries  in  which  U.S.  has 
trade  agreement  providing  "most  favored  nation"  status) ;  In  re 
Remington  Rand  Corp.,  836  F.2d  825,  827  (3d  Cir.  1987)  (contract 
between  U.S.  government  and  equipment  supplier  obligating  supplier 
to  sell  certain  equipment  to  government  on  a  "most  favored  nation" 
basis) . 

CONCLUSION 

This  matter  has  been  pending  before  the  Department  of  Justice 

and  the  courts  for  more  than  eight  years.   This  Court  should  take 

final  action  by  waiving  Section  11(D)  (2)  subject  to  the  conditions 

RBOCs  and  the  Department  of  Justice  have  worked  out  so  that  RBOCs 

-  11  - 
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and  manufacturers  may  enter  the  types  of  contractual  arrangements 
the  waiver  would  allow. 


April  12,  1995 


by: 


Respectfully  submitted, 


5[0C  TELECOMMUNICATIONS 

JFACTU^lkG\ COMPANY  COALITION 


Rodney  L.  Joyce 

D.C.  Bar  Number  2688f 
Ginsburg,  Feldman  and  Bress, 

Chartered 
1250  Connecticut  Avenue,  NW 
Washington,  DC   20036 
(202)  637-9000 
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TELECOMMUNICATIONS  MANUFACTURING  COMPANIES  PARTICIPATING  IN  AD  HOC 

COALITION  SUPPORTING  MOTION  FOR  WAIVER  TO  ALLOW  RBOCS  TO  FUND 

MANUFACTURER  PRODUCT  R&D  IN  RETURN  FOR  ROYALTIES  ON  THIRD  PARTY 

SALES  OF  PRODUCTS  DEVELOPED  WITH  SUCH  R&D  FUNDING  ASSISTANCE 


Company  Name 


Headquarters  Location 


Advanced  Electronic  Applications,  Inc. 

Ambox  Incorporated 

AmPro  Corporation 

Axes  Technologies  Inc. 

Bejed,  Inc. 

Centigram  Commun.  Corp. 

Colcom,  Inc. 

Eagle  Telephonies,  Inc. 

Innovative  Applications,  Inc. 

Integrated  Network  Corp. 

Keltronics  Corp. 

OK  Champion  Corporation 

Oza  Communications  Corp. 

Phone  -  TTY,  Inc. 

Puleo  Electronics,  Inc. 

Metal-Flex  Hosing  Inc.  and  RayTel,  Inc. 

Reetor  Industries,  Inc. 

Technology  Service  Group 

Tamaqua  Cable  Products  Corp. 

Telemax  Corp. 

T  T  Technologies,  Inc. 

XTP  Systems  Inc. 


Lynnwood,  Washington 

Houston,  Texas 

Melbourne,  Florida 

Carrollton,  Texas 

Portland,  Oregon 

San  Jose,  California 

Austin,  Texas 

Bohemia,  New  York 

Roswell,  Georgia 

Bridgewater,  New  Jersey 

Oklahoma  City,  Oklahoma 

Hammond,  Indiana 

Barbara,  California 

Hackensack,  New  Jerey 

Lynbrook,  New  York 

Philadelphia,  Pennsylvania 

Orlando,  Florida 

Roswell,  Illinois 

Schuylkill  Haven,  Pennsylvania 

Lisle,  Illinois 

Aurora,  Illinois 

Santa  Barbara,  California 
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LAW  ornces 
GiNSBURG.    FeUDMAN   AND    BRESS 

CMARTCRCO 

I250  Connecticut  Avenue.  N.W 
Washington.   D.C    20036 

TCl.C«»^ONC  (202)  e37-oooo 


RECEIVED 

u.y. 

u.t.   •     -  - 
015 :; 

TCLtCOAien  I202I  e37-»ISS 


April  14,  1995 


BY  HAND 

Mr.  William  H.  Ng 

Clerk  of  the  Court 

U.S.  District  Court 

for  the  District  of  Columbia 

333  Constitution  Avenue,  NW 

Washington,  DC   20001 

Re:   No.  82-0192  (HHG) 

Dear  Mr .  Ng : 

On  April  12,  1995,  an  ad  hoc  coalition  of  22  telecommunica- 
tions manufacturing  companies  filed  comments  in  support  of  RBOC 
motions  for  a  limited  waiver  of  Section  11(D) (2)  of  the  decree  to 
permit  RBOCs  to  enter  certain  R&D  funding  contracts  with 
telecommunications  manufacturers.  The  coalition's  comments  showed 
that  these  contracts  will  produce  pro-competitive  benefits.  The 
comments  also  showed  that  the  Justice  Department's  skepticism  about 
the  value  of  the  "most  favored  nation"  provision  proposed  by  the 
RBOCs  as  a  condition  to  waiver  is  misplaced. 

The  present  letter  is  to  advise  the  Court  that  three 
additional  telecommunications  manufacturing  companies  are  now 
participants  in  this  coalition,  and  their  names  should  be  added  to 
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Gpnsburg,  Feldman  and  Bress 

CHARTCR  E  O 


clerk  of  US  District  Court 
April  14,  1995 
Page  2 


the  list  of  22  companies  named  on  the  attachment  to  the  April  12 
comments  as  participants  in  the  coalition.  The  three  additional 
coalition  participants  are  as  follows: 

Company  Name  Headquarters  Location 

EIS  International,  Inc.  Stamford,  Connecticut 

Elcotel,  Inc.  Sarasota,  Florida 

Applied  Digital  Access,  Inc.  San  Diego,  California 

Respectfully  submitted, 

AD   HOC   TELEC0r4MUNIC|ATI0NS 

/  I^^i^FACTURING  -obMPANY  COALITION 


Rodney  L .  Joyce 

D.C.  Bar  Number  268888 
Ginsburg,  Feldman  and  Bress, 

Chartered 
1250  Connecticut  Avenue,  NW 
Washington,  DC   20036 
(202)  637-9000 


Michael  K.  Kellogg  (Counsel  for  RBOCs) 

James  R.  Young  (Bell  Atlantic) 

Walter  H.  Alford  (BellSouth) 

John  M.  Clarke  (NYNEX) 

Richard  W.  Odgers  (Pacific  Telesis) 

James  L.  Wurtz  (Pacific  Telesis) 

James  D.  Ellis  (SBC) 

Martin  E.  Grambow  (SBC) 

Charles  P.  Russ  (US  West) 

Thomas  P.  Hester  (Ameritech) 

Stephen  M.  Shapiro  (Counsel  for  Ameritech) 

Evan  M.  Tager  (Counsel  for  Ameritech) 

Brent  E.  Marshall  (Justice  Department) 

Mark  C.  Rosenblum  (AT&T) 

David  W.  Carpenter  (AT&T) 

Mark  E.  Haddad  (AT&T) 
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Mr.  Hyde.  I  am  going  to  ask  the  gentleman  from  Virginia  to  take 
over  the  Chair.  We  are  fairly  near  the  windup,  but  I  have  to  attend 
another  committee  meeting  at  12:30. 

But  I  want  to  thank  the  panel.  I  think  we  have  had  a  very  in- 
structive presentation  today  and  we  have  learned  a  lot.  I  certainly 
have.  And  we  will  have  more.  But  I  thank  the  gentleman. 

Mr.  Goodlatte. 

Mr.  Goodlatte  [presiding].  Thank  you,  Mr.  Chairman.  I  see  that 
my  yellow  light  is  on,  but  that  was  my  time  and  I  am  on  your  time 
now.  I  will  take  the  opportunity  to  ask  one  other  question,  if  I  may. 

Let  me  ask  Mr.  Roberts,  do  you  believe  that  State  public  utility 
commissions  have  the  proper  motivation  and  necessary  resources  to 
promote  competition  in  local  telephone  markets? 

Mr.  Roberts.  I  will  tell  you  that  2  years  ago  I  probably  would 
have  said  no,  but  I  see  a  tremendous  proactive  effort  on  the  part 
of  a  number  of  the  public  utility  commissions  to  push  competition, 
given  the  vacuum  that  we  have  at  the  Federal  level  with  respect 
to  passing  legislation  for  local  competition. 

Would  I  rather  see  strong  Federal  legislation  to  promote  local 
competition  with  the  right  ground  rules?  The  answer  to  that  is  yes. 
But  the  facts  are  without  that,  State  by  State,  we  are  having  to 
deal  with  these  issues  typically  with  opposition  from  the  RBOC's 
in  those  States  but  the  PUC's  are  being  relatively  proactive  now. 

Mr.  Goodlatte.  Mr.  Hester,  would  you  like  to  comment  on  that? 

Mr.  Hester.  I  think  Assistant  Attorney  General  Bingaman  made 
reference  to  the  fact  and  perhaps  even  used  the  letter  dealing  with 
her  and  the  relationship  of  her  Department  with  the  regulators  in 
the  Ameritech  region.  I  think  that  we  have  had  a  terrific  relation- 
ship. It  has  been  procompetitive  and  proactive. 

I  think  the  regulators  in  all  the  States  that  we  operate  in  are 
ready  to  move  today  and  ready  to  see  a  trial  start  and  ready  to  see 
us  bring  the  benefits  of  competition  to  consumers.  And  quite  frank- 
ly, just  from  my  exposure  in  the  industry,  I  think  that  is  occurring 
around  the  country.  I  think  we  are  in  a  real  period  of  regulatory 
enlightenment  at  the  State  level. 

Mr.  Goodlatte.  Thank  you.  My  time  has  expired.  Let  us  con- 
tinue the  Virginia  questions  and  I  will  recognize  the  other  gen- 
tleman from  Virginia,  Mr.  Scott. 

Mr.  Scott.  Thank  you,  Mr.  Chairman. 

Mr.  Roberts,  I  wanted  to  follow  up  on  an  answer  you  gave  to  the 
other  gentleman  from  Virginia,  Mr.  Boucher.  It  indicated  that  you 
have  made  complaints  about  Sprint  using  their  local  access  as  part 
of  your  lawsuit.  Could  you  go  into  a  little  more  detail  about  what 
your  complaints  were  and  what  the  court  concluded  had  bfeen  done? 

Mr.  Roberts.  I  cannot  do  that.  Congressman,  off  my  fingertips. 
I  will  be  happy  to  provide  you  with  the  information.  There  is  hard- 
ly a  local  monopoly  in  the  country  that  we  haven't  had  some  com- 
plaint against,  but  I  will  provide  you  that. 

In  the  case  of  the  antitrust  lawsuit  we  had  included,  at  the  time 
they  were  called  the  United  Telephone  Companies,  as  part  of  that 
lawsuit.  That  goes  back  a  long  way.  They  were  dropped  from  our 
lawsuit  at  a  point  in  time. 

Mr.  Scott.  You  will  provide  more  details? 

Mr.  Roberts.  Yes,  sir. 
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[The  information  follows:] 

ANTICGMPETmVE  CONDUCT  BY  SPRINT  AND  ItS  PREDECESSORS 

Before  it  changed  its  name  to  Sprint,  the  holding  company  that  owned  the  local 
telephone  companies  was  known  as  United.  United  participated  in  a  partnership 
with  the  Bell  Operating  Companies  and  other  local  telephone  companies  in  which 
they  shared  the  profits  of  the  Bell  System's  long  distance  operation,  Long  Lines. 
During  that  time,  United  denied  equal  interconnections  to  MCI  and  other  independ- 
ent long  distance  carriers.  MCI  sued  United  and  other  members  of  the  partnership 
seeking  equal  treatment.  In  re  Long  Distance  Telephone  Antitrust  Litigation,  MDL 
No.  550  (oW).  After  lengthy  litigation,  the  case  was  settled  in  1985. 

When  United  createaa  long  distance  affiliate  named  UTLD,  MCI  complained  to 
a  number  of  state  regulatory  commissions  because  of  the  danger  of  cross-subsidy 
and  discrimination. 

Like  United,  GTE  participated  in  the  long  distance  partnership  with  the  Bell  Op- 
erating Companies  and  denied  conipeting  long  distance  companies  the  same  inter- 
connections it  made  available  to  AT&T  Long  Lines.  MCI  included  GTE  in  its  anti- 
trust case  challenging  the  denial  of  equal  access.  In  re  Long  Distance  Telephone 
Antitrust  Litigation,  MDL  No.  550  (SW). 

After  GTE  acquired  the  long  distance  company  then  known  as  Sprint,  GTE  en- 
gaged in  various  acts  of  discrimination  that  were  the  subject  of  MCI  complaints  to 
DOJ:  (1)  as  DOJ's  investigation  confirmed,  Sprint  had  a  higher  market  share  in 
GTE  local  territories;  (2)  the  GTE  operating  companies  offered  a  "consulting"  service 
in  which  they  steered  customers  to  Sprint;  (3)  at  the  same  time  GTE  refused  to  cre- 
ate a  similar  dialing  system  for  interLATA  and  intraLATA  toll  calls,  Hawaiian  Tele- 
phone, a  GTE  local  company,  created  a  dual  presubscription  system  for  domestic 
and  international  long  distance  calls  because  the  GTE  decree  allowed  it  to  provide 
international  but  not  domestic  long  distance. 

Both  GTE  and  United/Sprint  have  consistently  refused  to  provide  equal  access  for 
intraLATA  toll  calls — even  though  GTE  has  done  so  for  Hawaiian  Tel. 

MCI  complained  to  DOJ  about  GTE's  acqruisition  of  Sprint  in  the  early  1980s. 

When  United  sought  to  acquire  a  long  aistance  company  named  U.S.  Telephone, 
MCI  complained  to  DOJ  and  argued  that  this  acquisition  should  be  subject  to  the 
same  conditions  that  were  imposed  on  GTE  at  the  time  it  acquired  Sprint. 

Mr.  Scott.  Mr.  Hester,  could  you  kind  of  walk  us  through  what 
your  application  for  long-distance  service  as  it  is  under  the  present 
law  and  how  it  would  be  if  the  Senate  or  House  bill  were  to  pass? 

Mr.  Hester.  Well,  in  the  proposed  order,  we  have  a  checklist.  In 
fact,  I  don't  know  where  the  checklist  came  from  in  the  other  com- 
mittee, but  it  bears  striking  resemblance  to  some  of  the  work  we 
did  last  fall.  We  agreed  to  facilitate  number  portability, 
unbundling,  et  cetera,  et  cetera;  a  very  long  series  of  undertakings 
that  we  agreed  to  do. 

And  the  threshold  for  the  test  is,  assuming  that  the  Department 
finds  that  we  have  done  these  things,  that  there  is  actual  competi- 
tion, which  there  is,  and  the  possibility  for  substantial  additional 
competition,  they  are  permitted  to  permit  us  to  start  providing 
long-distance  service  in  Chicago  and  Grand  Rapids. 

Mr.  ScoTT.  How  would  that  process  change  if  the  bills  before  us 
were  to  pass? 

Mr.  Hester.  I  am  not  so  sure  in  our  case  it  would  change  any- 
thing because  we  are  complying.  I  mean,  we  are  going  to  satisfy  the 
standard,  albeit  one  that  I  think  is  not  the  best  standard  in  the 
world  in  terms  of  facilitating  competition,  we  are  going  to  satisfy 
it.  So  we  are,  in  effect,  going  to  satisfy  the  VIII(C)  standard  in 
order  to  get  into  the  business. 

But  having  said  that,  I  think  that  we  would  be  better  off  as  a 
country  if  there  was  a  standard  that  was  more  akin  to  the  tradi- 
tional antitrust  standards  to  facilitate  open  competition  in  tele- 
communications. 
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Mr.  Scott.  Let  me  ask  Mr.  Regan  a  question.  For  those  of  us  in- 
terested in  technology,  what  elements  of  legislation  should  we  be 
looking  at  to  make  sure  that  we  get  the  most  incentives  toward 
new  technology? 

Mr.  Regan.  Well,  two  things,  because  we  have  had  lots  of  prob- 
lems, frankly,  we  have  been  held  back  in  the  deployment  of  this 
technology  because  the  marketplace  has  been  excessively  regulated 
in  the  local  loop  and  there  has  been  too  little  competition. 

So  I  would  say  the  first  thing  you  want  to  do  is  drive  competition 
in  the  local  delivery  of  telecommunications  services.  That  will  real- 
ly create  a  tremendous  push  forward. 

The  second  thing  I  think  you  need  to  do  is  make  sure  that  there 
is  no  remonopolization  of  the  technology  market.  If  the  operating 
companies  get  into  the  manufacturing  business,  what  you  don't 
want  to  do  is  get  them  in  a  position  where  they  start  buying  from 
themselves. 

That  is  the  same  kind  of  behavior  that  AT&T  did  back  20  years 
ago  that  led  to  all  these  problems.  It  holds  back  technology.  You 
want  them  to  go  to  bid.  If  they  have  a  manufacturing  entity,  you 
want  them  to  go  to  bid  on  everything  they  buy  and  open  it  up  to 
the  world  to  buy  from  everybody. 

We  should  be  able  to  sell  to  them  just  like  their  own  subsidiary 
should  be  able  to  sell  to  them.  That  way  they  will  get  the  benefit 
of  the  best  technology,  the  best  price  and  the  best  delivery. 

Mr.  GooDLATTE.  The  gentleman  from  Illinois,  Mr.  Flanagan. 

Mr.  Flanagan.  Mr.  Chairman,  thank  you. 

Mr.  Hester,  perhaps  in  regard  to  your  previous  comment,  about 
how  the  Department  of  Justice  and  their  role  in  competitiveness  in 
the  telecommunications  field  should  more  reflect  the  general  anti- 
trust considerations  in  other  fields,  the  Department  of  Justice  is 
going  to  enjoy  some  decisionmaking  capacities  under  this  legisla- 
tion that  are  absent  elsewhere  in  the  regulatory  markets. 

Would  it  not  be  better  or  why  is  it  not  better  to  wait  until  we 
have  seen  customers  first  work  for  a  while,  take  some  lessons 
learned  from  it  and  have  a  look  at  the  changes  that  need  to  be 
made,  rather  than  giving  the  Department  of  Justice  some  powers 
right  now  and  hoping  that  they  work  out  OK? 

Mr.  Hester.  We  filed  customers  first  not  with  the  intent  of  de- 
laying any  action  that  might  be  taken  by  the  Congress  of  the  Unit- 
ed States.  And  we  would  encourage  the  Congress  to  move  forward. 
We  just,  given  our  particular  situation,  felt  compelled  to  move  for- 
ward on  the  only  track  that  was  available  to  us,  which  was  the 
VIII(C)  track  under  the  current  MFJ. 

But  I  would  not  suggest  for  a  minute  that  we  wait  for  that  to 
do  anything.  I  mean,  as  my  chairman  said,  if  Congress  would  pass 
legislation  we  would  be  doubly  blessed.  But  I  would  encourage  you 
to  move  forward  and  not  wait. 

Mr.  Flanagan,  Understanding  that,  we  are  giving  the  Depart- 
ment of  Justice  some  new  roles  here  that  they  haven't  enjoyed  be- 
fore. And  my  question  still  remains  and  perhaps  the  other  mem- 
bers of  the  panel  would  like  to  address  it,  is  that  if  the  VIII(C)  test 
or  the  MFJ  continue,  and  we  grant  waivers  out  of  the  ruling,  per- 
haps we  are  trying  to  accomplish  the  goal  of  opening  the  markets 
through  a  process  that  is  not  quite  as  bad  as  has  been  described 
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by  some  and  better  than  others.  I  don't  know  that  that  is  so,  but 
that  is  why  we  are  having  hearings  today. 

Mr.  Roberts.  If  I  could  just  comment  on  that,  I  think  if  the  ques- 
tion were  that  the  kind  of  test  that  Ameritech  is  required  to  meet 
today  could  be  incorporated  into  the  bills  with  the  Justice  Depart- 
ment role — and  I  have  to  be  careful  here,  there  are  probably  one 
or  two  that  I  would  like  to  see  added — that  kind  of  thing  would  put 
MCI  in  the  position  of  let's  get  on  with  it. 

I  think  the  customers  first  plan  filed  by  Ameritech,  albeit  not 
perfect,  and  we  have  and  will  make  comments  on  a  couple  of  things 
that  we  would  like  to  have  seen  included,  but  directionally  it  is 
where  we  would  like  to  see  the  Justice  Department  role  be.  It  ap- 
plies an  VIII(C)  type  standard  and  has  a  checklist  of  ground  rules 
to  test  the  state  of  local  competition  and  other  things  like  that.  And 
that  supports  our  position  with  respect  to  this  bill. 

In  answer  to  your  second  question,  just  to  state  it  directly,  if  we 
can  get  the  right  ground  rules  put  in  place,  we  want  Federal  legis- 
lation and  we  would  like  to  see  it  now  so  we  can  put  behind  us  a 
60-year-old  law  and  move  forward.  Obviously,  that  is  subject  to  the 
right  ground  rules  being  in  place.  So  I  would  not  be  a  proponent 
of  waiting  for  this  and  then  doing  something  if  we  can  do  some- 
thing now  with  the  right  ground  rules. 

Mr.  Flanagan.  Mr.  Chairman,  because  I  have  a  phone  call  to 
make  to  Warsaw,  I  will  defer  the  rest  of  my  time  and  thank  the 
Chair  and  thank  the  panel. 

Mr.  GoODLATTE.  The  gentlewoman  from  California,  Ms.  Lofgren, 

Ms.  Lofgren.  Thank  you,  Mr.  Chairman.  I  listened  closely  to 
Mr.  Bryant's  questions  because  they  are  the  same  questions  I  had 
about  universal  access.  To  me  that  is  one  of  the  key  elements  for 
the  future  of  this  country,  whether  we  will  have  broadband  access 
to  areas  that  are  not  lucrative  to  serve. 

And  Mr.  Roberts,  you  mentioned  that  you  thought  some  addi- 
tional direction  from  the  Congress  would  be  helpful  in  this  regard. 
What  specifically  did  you  have  in  mind? 

Mr.  Roberts.  Well,  unfortunately,  I  don't  think  timing  is  going 
to  allow  us  to  play,  because  the  legislation  both  here  and  in  the 
Senate,  is  moving  very  fast.  The  administration  set  up  an  advisory 
council  to  look  at  the  national  information  infrastructure  issues, 
the  leadership  of  the  Commerce  Department.  And  one  of  those 
things  that  was  focused  on — I  happen  to  be  on  the  council — is  uni- 
versal access  as  we  look  forward  to  a  lot  of  the  complexities  in  the 
future  and  how  that  might  play  in  the  future  legislation  or  ground 
rules. 

We  haven't  finished  our  deliberations  yet.  There  is  a  lot  that  still 
needs  to  be  done.  But  we  are  coming  to  some  consensus  that  I  be- 
lieve would  be  appropriate  to  look  at  in  future  legislation  and  al- 
lows as  to  how  things  might  happen.  It  is  going  to  encompass  a 
large  number  of  opportunities. 

It  could  be  anything  from  requirements  as  the  Government  gives 
up  new  resources,  frequency  allocations,  and  other  things  that  may 
be  in  the  acquisition  of  those.  There  is  a  burden  of  implementation, 
if  you  will,  of  some  aspect  of  universal  access. 

I  think  there  is  going  to  be  a  set  of  ground  rules  that  focus  on 
the  competitive  forces  driving  the  process  and  looking  at  what 
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doesn't  happen,  coming  up  with  specific  recommendations  with  re- 
spect to  schools,  K  through  12,  libraries  and  also  community  cen- 
ters which  focus  on  the  rural  areas  so  there  is  a  whole  series  of 
those  things  that  is  going  to  cut  across  a  lot  of  technology.  I  doubt 
if  they  will  be  a  part  of  this  bill. 

I  think  what  the  Senate  has  done,  or  at  least  proposing  to  do, 
involve,  but  Senator  Snowe's  idea  that  there  would  be  some  obliga- 
tion or  some  way  that  we  could  ensure  that  the  schools  get  wired 
as  a  starting  point.  We  have  to  be  sure  that  there  is  a  universal 
access  fund  set  up,  not  administered  by  the  RBOC's  but  adminis- 
tered by  an  independent  agency,  that  can  be  applied  to  those  areas 
that  are  not  getting  access  to  telephone  facilities  in  a  competitive 
world.  And  I  think  that,  again,  the  Senate  has  focused  on  that. 

Ms.  LOFGREN.  I  have  some — I  am  brandnew  to  the  Congress,  but 
some  of  the  same  concerns  that  the  more  intricate  and  studied  ap- 
proaches that  might  be  used  to  help  guarantee  access  may  not  be 
included  because  of  the  time  frame  involved. 

Noting  that  that  could  be  the  case,  what  if  we  were  to  insert  in 
any  bill  that  was  enacted,  just  as  a  baseline  for  regulatory  fieedom, 
full  service,  at  least  to  all  the  K-12  schools  in  a  given  community, 
for  a  state  of  the  art  broadband  technology  as  a  condition  to  pro- 
vide service.  What  would  your  thoughts  be  on  that,  each  of  you? 

Mr.  Roberts.  I  don't  know  that  the  Department  of  Justice  is 
going  to  have  an  issue  in  that.  In  general,  I  believe  that  the  busi- 
ness community,  and  this  would  include  the  RBOC's  and  MCI, 
have  got  to  work  together  in  terms  of  pushing  capacities  and  part- 
nerships with  government  and  the  education  system  into  schools 
and  into  libraries. 

We  have  got  to  do  it  on  a  very  short  and  quick  time  frame.  I 
think  there  are  ways  that  that  can  be  done.  If  you  wanted  to  say 
what  could  government  do,  I  think  they  could  provide  certain  in- 
centives now  that  would  cause  that  to  move  faster.  And  notice  I  did 
not  say  taxes.  I  said  incentives. 

If  you  look  at  what  is  already  going  on  out  there  in  reality  be- 
tween partnerships  that  have  been  put  together — National  Alliance 
of  Business,  I  happen  to  be  chairman  of  that,  the  Business  Round- 
table — there  is  a  tremendous  effort  moving  forward. 

So  I  think  we  are  farther  along  than  people  realize.  I  think  the 
problem  is  it  has  been  done  on  an  ad  hoc  basis  and  it  needs  to  be 
coordinated  into  some  kind  of  a  cookie  cutter  approach  that  will  get 
us  moving  quicker  across  all  jurisdictions. 

Mr.  Regan.  Being  somewhat  familiar  with  the  cost  of  these  inde- 
pendent hookups,  I  know  that  it  is  not  too  expensive  to  hook  up 
a  school  if  the  local  carrier  happens  to  be  passing  by  the  school. 
Then  they  could  just  drop  a  line.  It  is,  however,  very  expensive  if 
they  are  going  to  go  in  and  drop  a  line  specifically  to  that  school. 
And  I  think  that  is  what  you  are  talking  about  doing. 

Ms.  LOFGREN.  The  reason  that  I  am  asking  in  the  context  of  this 
bill  and  this  issue  is  that  right  now  we  have  areas,  even  in  Silicon 
Valley,  that  are  not  well-served  with  fiber  optics  because  of  the  de- 
mographics of  the  area.  And  then  you  have  demographic  areas 
where  you  have  fiber  optics  everywhere. 

And  if  it  is  market  driven  only,  if  there  is  no  universal  access  re- 
quirement, the  nonlucrative  areas  will  continue  not  to  be  served. 


164 

Kids  who  go  to  school  in  those  areas  will  continue  not  to  have  full 
access  to  what  is  the  emerging  technology  that  will  dominate  the 
economy  of  this  country  in  the  next  century.  And  so  unless  some- 
thing is  done,  we  will  drive  that  wedge.  And  it  is  equally  true  in 
the  rural  areas? 

Mr.  Regan.  Yes,  I  think  you  have  got  a  very,  very  legitimate  con- 
cern, particularly  with  respect  to  the  schools  and  particularly  with 
respect  to  getting  the  kind  of  service  which  is  truly  21st  century, 
interactive  broaoDand  capability.  I  think  Mr.  Roberts  is  right.  I 
know  of  several  provisions  in  the  Senate  bill  and  I  would  be  glad 
to  get  them  to  you,  but  they  are  there.  You  may  want  to  put  them 
in  me  House  bill. 

Mr.  GOODLATTE.  The  gentlewoman's  time  has  expired. 

Ms.  LOFGREN.  Mr.  Roberts,  whatever  is  available  from  the  task 
force  that  you  are  working  on,  I  would  very  much  like  to  have  what 
you  are  able  to  send,  as  well  as  any  comments  Mr.  Hester  might 
like  to  make  in  writing, 

Mr.  GrOODLATTE.  Thank  you.  The  gentlewoman  from  Texas,  Ms. 
Jackson  Lee  is  recognized. 

Ms.  Jackson  Lee.  Thank  you  very  much,  Mr.  Chairman.  I  start- 
ed out  this  morning  trying  to  lay  the  ground  work  for  where  we 
would  have  to  go  for  an  even  playing  field.  Part  of  my  questions 
subsequently  would  have  to  be  answered  by  the  Assistant  Attorney 
General  in  writing. 

But  I  wanted  to  pursue  that  line  of  thought  if  I  could  and  try 
to  get  you  from  your  perspective — and  I  don't  see  AT&T  at  the 
table  but  I  assume  there  may  be  some  consensus,  you  might  want 
to  comment,  you  might  not — about  what  you  perceive  the  role  of 
the  Justice  Department  to  be  in  the  course  of  creating  an  even 
playing  field.  And  where  you  think  the  standard  of  dangerous  pos- 
sibility might  impede  that  role.  If  you  would  answer  that,  I  would 
appreciate  it. 

Mr.  Roberts.  The  answer  to  your  first  question,  the  role  of  the 
Department  of  the  Justice  we  see  as  being  the  determiner  as  to 
whether  or  not  there  is  real  and  effective  competition  in  the  local 
market,  which  is  the  thing  that  we  are  trying  to  open  up  to  com- 
petition prior  to  the  Bell  operating  companies  being  able  to  move 
into  other  areas  of  competition. 

In  our  case,  we  are  concerned  about  long  distance.  But  I  presume 
the  same  would  be  true  with  the  alarm  services  and  others.  We 
look  at  the  VIII(C)  test  as  being  the  proper  test  and  the  Depart- 
ment of  Justice  being  the  proper  administrator  of  the  test. 

The  problem  we  have  with  the  standard  of  dangerous  probability 
I  think  is  rooted  in  our  history.  The  facts  are  we  are  not  talking 
about  hypothetical  issues  that  happened  in  the  past.  We  are  talk- 
ing about  real  violations  of  the  antitrust  laws.  Ajid  if  we  had  used 
that  test  in  the  past  and  we  had  not  put  in  something  like  the  MFJ 
and  the  consent  decree,  we  simply  would  not  have  the  thriving  in- 
dustry we  have  today. 

We  ought  to  learn  from  what  was  done.  The  long-distance  indus- 
try is  competitive  today.  It  is  a  leader  in  terms  of  what  is  going 
on  around  the  rest  of  the  world,  with  other  countries,  looking  to 
this  country  for  how  to  set  up  ground  rules.  We  ought  to  have 
leained  from  that  experience.  I  think  we  can  quickly  learn  from  it. 
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We  can  put  it  into  the  Bell  operating  company's  local  areas.  They 
will  thrive  just  as  AT&T  has  thrived  with  competition.  So  to  sit 
here  and  presume  that  something  will  be  competitive,  the  gen- 
tleman from  Virginia  talked  about  the  words  "there  is  competition." 
His  example  was  our  cable  company,  they  will  be  competition.  The 
presumption  that  competition  is  going  to  happen  is  not  a  good 
enough  test.  We  have  to  see  real  and  effective  competition  in  the 
local  monopoly  areas  before  they  are  allowed  into  the  competitive 
areas  of  the  day. 

Ms.  Jackson  Lee.  In  your  view,  of  all  the  capabilities  of  the  Bell 
companies,  which  I  would  like  to  make  sure  that  I  don't  character- 
ize any  who  are  at  this  table  as  an  enemy,  but  what  do  you  view 
as  the  most  detrimental  of  their  capabilities  to  a  competitive  mar- 
ketplace? 

Mr.  Roberts.  Simply  put,  they  are  between  us  and  every  cus- 
tomer that  we  serve,  for  the  most  part  at  least.  99.4  percent  of  all 
calls — local  and  long  distance — go  through  the  local  monopolies  in- 
cluding the  Bell  companies.  Nearly  50  percent  of  our  revenue  is 
paid  to  those  companies  for  local  access.  As  long  as  they  are  that 
bottleneck  between  us  and  our  customers,  there  is  a  problem  with 
them  competing  in  our  market  until  we  can  have  choice  and  a  com- 
petitive alternative  to  reach  those  same  customers. 

Ms.  Jackson  Lee.  So  you  really  appeal  to  the  simplicity  of  the 
markets  component.  The  last  voice  heard.  The  last  contact,  the  last 
face  that  you  are  familiar  with  really  creates  an  enhanced  oppor- 
tunity in  the  competitive  market  and  certainly  those  that  are  closer 
to  the  consumer  in  their  home  community  bear  witness,  is  that 
your  point  that  you  are  making? 

Mr.  Roberts.  Yes,  in  the  sense  that  I  believe  that  there  must  be 
local  competition  and  then  whether  it  is  the  last  voice  heard  or  the 
best  voice  heard  to  determine  who  the  customer  picks,  it  is  an 
open,  level  playing  field  for  all  of  us  to  try  to  achieve  opportunity. 

Ms.  Jackson  Lee.  Let  me  make  a  comment  and  I  would  like  Mr. 
Hester  and  Mr.  Roberts  and  lastly  Mr,  Regan  to  answer  this  ques- 
tion I  have  on  employment. 

First  of  all,  let  me  just  add  to  the  cry  of  what  I  heard  from  cable 
companies,  having  chaired  a  local  committee  on  cable  franchises, 
but  more  importantly  seeing  large  segments  of  my  community 
being  left  out  from  any  cable  service  for  a  long  period  of  time  under 
the  pretense  of  technology  and  construction  and  whatever  else.  So 
I  have  a  great  concern  about  representations  of  competitiveness 
and  not  being  made  to  comply  with  such. 

But  as  we  look  to  what  we  want  to  do  with  this  country  in  terms 
of  job  training  and  employment,  what  impediments  would  not  hav- 
ing H.R.  1528 — the  present — is  it  1528  before  us?  That  would  im- 
pact on  the  employment  base,  if  you  will,  for  this  industry?  Mr. 
Roberts,  if  you  want  to? 

Mr.  Roberts.  The  first  thing  is  I  am  a  believer  that  competition 
will  create  jobs.  It  may  create  different  jobs  or  across  a  different 
market.  If  you  look  at  MCI  as  a  case  in  point,  we  have  grown  from 
zero  to  40,000  employees. 

We  are  geographically  across  all  parts  of  the  country  but  I  think 
more  important,  if  you  look  at  the  jobs  that  have  been  created  be- 
cause this  industry  has  become  competitive,  the  gentleman  from 
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Corning  has  indicated  that  there  is  a  whole  new  manufacturing  ef- 
fort which  I  am  sure  has  created  jobs  because  of  fiber  optics.  Look 
at  all  the  businesses  that  have  spawned. 

The  fact  that  we  buy  operator  services  from  the  outside  compa- 
nies and  other  things,  competition  will  create  jobs.  That  will  be 
true  in  the  local  market  as  well.  I  don't  think  anybody  is  suggest- 
ing— well,  maybe  some  are — that  we  keep  the  local  monopoly  be- 
cause it  is  going  to  be  a  job  creation. 

Job  training  and  other  things  is  another  point.  New  technologies 
require  different  kinds  of  people  and  different  resources  and  dif- 
ferent kinds  of  training.  We  as  a  company  have  had  to  deal  with 
that.  MCI  devotes  considerable  resources  on  training. 

Ms.  Jackson  Lee.  Mr.  Hester,  would  you  also  include  in  your  an- 
swer minority  participation  in  the  industry  as  well? 

Mr.  Hester.  We  have  calculated  that  our  entry  in  the  long  dis- 
tance just  in  the  test  markets  themselves  of  Chicago  and  southern 
Michigan  will  create  hundreds  of  jobs.  And  we  have  also  looked  at 
numbers  in  the  past.  I  can't  tell  you  numbers  right  off  the  top  of 
my  head,  dealing  with  manufacturing  and  product  development 
that  likewise  created  himdreds  of  jobs. 

And  I  believe  CWA  has  recognized  that  and  has  supported  these 
kinds  of  legislative  reforms  because  they  do  create  jobs.  In  terms 
of  minority  employment,  Ameritech  has  very  conscious  activities 
underway  and  programs  to  bring  minority  employees  into  our  busi- 
ness. And  my  guess  would  be  that  they  would  be  very  much  bene- 
ficiaries of  the  new  jobs  that  were  created. 

Ms.  Jackson  Lee.  Mr.  Regan. 

Mr,  Goodlatte.  The  time  of  the  gentlewoman  has  expired. 

We  will  allow  Mr.  Regan  to  answer. 

Mr.  Regan.  Before  the  MFJ  was  signed  in  1982,  we  had  about 
100  people  in  this  part  of  Coming,  Inc.'s  business.  Now  we  have 
got  about  5,000  in  this  division  and  that  is  what  competition 
brought.  Right  now  we  have  $150  million  expansion  going  on  in  my 
plant  and  we  expect  that  to  continue  as  this  whole  technological 
revolution  gets  carried  away. 

I  should  say,  though,  that  the  job  creation  will  slow  down  if  a  bill 
doesn't  pass  in  this  Congress.  All  our  planners  have  that  in  their 
models.  So  it  is  very  important  that  we  move  forward.  And  we  also 
have  a  very  aggressive  diversity  program.  We  actually  go  out  and 
aggressively  recruit  minorities  and  woman  to  work  in  our  oper- 
ations in  Coming,  NY,  as  well  as  down  in  North  Carolina. 

Ms.  Jackson  Lee.  Thank  you,  Mr.  Chairman. 

Mr.  Goodlatte.  Mr.  Roberts,  since  my  name  was  mentioned,  let 
me  point  out  that  the  cable  companies  are  prohibited  by  regula- 
tions from  getting  into  the  local  telephone  system  at  the  present 
time.  I  am  just  pointing  out  that  they  are  ready  to  go. 

Let  me  also  point  out  that  there  are  other  ways  that  are  already 
being  availed  by  the  long-distance  companies  and  your  company  to 
avoid  that  bottleneck.  Here  in  Washington,  DC,  there  are  hundreds 
of  buildings  which  you  offer  direct  long-distance  service  bypassing 
the  local  system. 

That  is  occurring  more  and  more  in  every  city  around  the  coun- 
try and  that  is,  quite  frankly,  for  you  to  select  the  best  opportuni- 
ties for  you  to  get  in  and  bypass  that  system  and  bypass  the  bottle- 
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neck  while  those  companies  are  still  required  and  continuing  to 
offer  the  local  service  and  the  access  to  you  in  every  building,  re- 
gardless of  its  profitable  nature,  and  in  every  household  in  the 
country.  So  I  think  the  direction  here  has  got  to  be  to  open  up  com- 
petition. 

Let  me  thank  all  of  you  for  your  participation  here  today.  I  really 
appreciate  your  coming.  I  know  the  chairman  does. 

Ms.  Jackson  Lee.  Mr,  Chairman,  I  iust  wanted  to  correct,  if  I 
did  not  recite  the  right  legislative  number,  I  want  to  make  sure  I 
was  referring  to  the  legislation  that  we  are  reviewing,  H.R.  1528. 
I  am  not  sure  I  said  the  correct  number. 

Mr.  GOODLATTE.  Your  correction  will  be  duly  noted.  And  I  would 
like  to  ask  and  remind  each  of  you  that  we  will  be  submitting  some 
supplemental  questions  in  writing  and  we  appreciate  the  time  that 
you  have  taken  thus  far  and  will  take  to  answer  those  questions 
and  without  further  ado  this  hearing  is  adjourned. 

[Whereupon,  at  1  p.m.,  the  committee  adjourned.] 
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Statements 

Statement  of  Jim  G.  Kilpatric,  Senior  Vice  President,  Law,  AT&T  Corp. 

Mr.  Chairman  and  members  of  the  Committee:  My  name  is  Jim  G.  Kilpatric.  I 
am  Senior  Vice  President — Law,  of  AT&T  Corp.  AT&T  appreciates  the  opportunity 
to  submit  this  statement  to  discuss  the  appropriate  legislative  standard  for  deciding 
whether  and  when  the  Bell  Operating  Companies  ("BOCs")  should  be  authorized  to 
enter  the  long  distance  and  manufacturing  markets  and  the  virtues,  and  serious  po- 
tential vices,  of  the  standard  contained  in  the  current  version  of  H.R.  1528. 

AT&T's  testimony  is  divided  into  three  parts.  Part  I  explains  that  a  competitive 
antitrust  entry  test  administered  by  the  Justice  Department  is  an  essential  part  of 
any  effective  telecommunications  reform  legislation — as  H.R.  1528  commendably 
recognizes. 

Part  11  discusses  the  essential  elements  of  the  appropriate  competitive  entry 
standard.  While  AT&T  is  not  wed  to  any  particular  formulation.  Part  II  dem- 
onstrates that  Section  VIII(C)  of  the  MFJ  is  a  time-tested  antitrust  standard  that 
was  developed  to  address  the  specific  competitive  dangers  presented  by  BOC  partici- 
pation in  long  distance  and  manufacturing  markets,  that  has  been  construed  by  the 
U.S.  Court  of  Appeals  to  codify  traditional  antitrust  standards,  and  that  has  been 
advocated  by  sucn  antitrust  scholars  as  Judge  Robert  H.  Bork,  Professor  Phillip 
Areeda,  Professor  William  Baxter,  and  Professor  Lawrence  A.  Sullivan.  The  Section 
VIII(C)  standard  operates  both  to  accelerate  the  introduction  of  competition  in  the 
local  exchange  markets  which  are  today  monopolies  and  to  promote  competition  in 
long  distance  and  manufacturing — which  should  be  the  objects  of  any  legislation. 

Part  III  discusses  the  entry  standard  in  the  current  version  of  H.R.  1528.  It  dem- 
onstrates that,  while  the  standard  could  conceivably  result  in  consideration  of  the 
pertinent  factors,  it  is  ill-suited  to  achieving  the  Committee's  goals  of  reducing  regu- 
lation and  promoting  competition  in  telecommunications.  In  particular,  the  adoption 
of  this  standard  could  create  confusion  and  litigation  by  permitting  BOC  arguments 
that  H.R.  1528  is  designed  to  be  less  protective  of  competition  tnan  any  existing 
antitrust  standard:  be  it  that  of  Section  1  or  Section  2  of  the  Sherman  Act,  Section 
7  of  the  Clayton  Act,  or  the  time-tested  Section  VIII(C).  The  current  H.R.  1528 
would  then  undermine  important  antitrust  and  deregulatory  policies  by  choking  off 
future  procompetitive  initiatives  like  the  local  exchange  competition  trial  to  which 
AT&T,  Ameritech,  and  the  Justice  Department  recently  agreed  under  the  MFJ. 

In  this  latter  regard,  there  are  other  features  of  the  current  H.R.  1528  that  would 
compound  these  anomalies:  e.g.,  by  allowing  the  RBOCs  to  participate  directly  in 
long  distance  or  manufacturing  businesses  immediately  so  long  as  they  do  not  ac- 
quire majority  equity  interests. 

I.  The  Continuing  Need  for  a  Competitive  Entry  Test 

First,  however,  AT&T  commends  the  current  H.R.  1528  insofar  as  it  recognizes 
that  a  competitive  antitrust  entry  standard  administered  by  the  Justice  Department 
is  an  essential  feature  of  any  telecommunications  reform  legislation.  Strict  enforce- 
ment of  antitrust  standards  by  a  body  like  the  Justice  Department  not  only  is  the 
best  way  to  assure  that  consumers  receive  the  products  and  services  that  they  need 
at  the  lowest  possible  price,  but  also  is  the  only  alternative  to  costly  regulation. 

Antitrust  recognizes  that  free  markets  alone  can  assure  the  most  efficient  possible 
allocation  of  the  nation's  resources  and  the  greatest  benefits  for  consumers.  That  ob- 
jective is  especially  important  in  markets  like  telecommunications  that  are  techno- 
logically dynamic  and  that  produce  services  and  products  used  by  virtually  all  the 
nation's  businesses  and  consumers.  Consumers  will  be  guaranteed  the  fullest  pos- 
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sible  range  of  telecommunications  services  and  products  at  the  lowest  possible  prices 
only  if  there  are  open  markets  in  which  multiple  firms  are  free  to  enter,  to  develop 
whatever  offerings  they  wish,  and  to  price  them  on  the  basis  of  their  economic 
costs — secure  in  the  knowledge  that  their  products  and  services  will  succeed,  or  fail, 
based  solely  on  their  price  and  quality  and  that  they  will  not  lose  out  to  less  effi- 
cient firms.  Conversely,  consumers  will  suffer  if  individual  firms  can  block  competi- 
tion on  the  merits  by  acquiring,  or  exercising,  monopoly  or  market  power:  i.e.,  con- 
trol over  entry,  price,  or  output. 

Further,  telecommunications  is  a  market  where  antitrust  intervention  has  pre- 
vented those  very  abuses  and  produced  great  benefits  for  consumers — most  notably 
in  the  Decree  that  broke  up  the  former  Bell  System  (the  "Modification  of  Final  Judg- 
ment" or  "MFJ").  The  Justice  Department  had  instituted  prior  antitrust  actions 
against  the  Bell  System — and  the  MFJ  was  entered  in  1982 — to  prevent  the  local 
Bell  Operating  Companies,  or  BOCs,  from  exercising  monopoly  power  to  harm  com- 
petition in  the  then  potentially  competitive  long  distance  and  manufacturing  mar- 
kets. In  particular,  the  BOCs'  local  telephone  monopolies  were  (and  in  AT&T's  view 
still  are)  "essential  facilities"  or  "bottlenecks"  to  which  all  long  distance  carriers  and 
manufacturers  require  access — such  that  the  BOCs  controlled  entry,  price,  and  out- 
put in  long  distance  and  manufacturing  maritets.  For  example,  no  long  distance  car- 
rier could  enter  the  market  and  provide  service  without  connections  to  local  monopo- 
lies. (And,  even  today,  while  certain  standard  connections  are  mandatory,  innovative 
new  long  distance  services  often  require  special  kinds  of  connections  that  have  to 
be  individually  negotiated.)  Further,  because  BOC  access  charges  represent  nearly 
half  of  long  distance  carrier  revenues,  the  BOCs  have  substantial  independent  con- 
trol over  the  price  of  long  distance  services  as  well. 

The  Decree  was  entered  to  prevent  BOCs  from  exercising  their  monopoly  power 
to  distort,  impede,  or  otherwise  lessen  long  distance  and  manufacturing  competition. 
Because  traditional  public  entity  regulation  had  been  inherently  ineffective  in  pre- 
venting BOCs  from  using  monopolies  to  favor  affiliates,  the  Decree  banned  all  such 
affiliations  by  ordering  an  end  to  the  BOCs'  affiliation  with  AT&T  (through  the  Jan- 
uary 1,  1984  divestiture)  and  by  barring  the  BOCs  from  affiliating  with  other  long 
distance  carriers  or  manufacturers  (through  the  MFJ's  line  of  business  restrictions). 

This  Decree  has  been  one  of  the  most  successful  remedies  in  antitrust  history.  In 
the  decade  since  divestiture,  long  distance  has  become  intensely  competitive  and 
substantially  deregulated.  During  this  period,  prices  for  long  distance  service,  ad- 
justed for  inflation,  fell  66%.^  Nine  companies  now  provide  nationwide  (or  virtual 
nationwide)  service,  competing  in  45  or  more  states,  ^  and  fourteen  interexchange 
carriers  reported  revenues  in  1993  of  at  least  $100  million.^  And,  in  perhaps  the 
most  telling  testament  to  the  reality  of  competition,  customers  exercised  the  ability 
to  switch  long  distance  carriers  27  million  times  in  1994  alone.  Parallel  develop- 
ments have  occurred  in  telecommunications  manufacturing  markets. 

However,  while  there  may  be  prospects  for  future  changes,  local  telecommuni- 
cations services  remain  in  the  control  of  highly  regulated,  monopoly  providers.  Al- 
most no  residential  or  business  customer  is  free  to  choose  among  providers  of  local 
telephone  service.  Each  is  limited  to  one  monopoly  provider — the  local  exchange  car- 
rier— which,  in  most  areas,  is  a  BOC. 

Against  this  background,  the  central  challenge  of  any  telecommunications  reform 
legislation  should  be  clear:  to  protect  the  competition  that  has  developed  in  long  dis- 
tance and  manufacturing  markets  and  extend  the  benefits  of  competition  and  de- 
regulation to  another  segment  of  the  industry:  the  local  exchange.  As  H.R.  1528  rec- 
ognizes, a  critical  component  of  such  legislation  is  that  there  be  a  competitive,  anti- 
trust entry  test  for  the  BOCs  to  meet  before  they  can  be  permitted  to  enter-the  long 
distance  or  telecommunications  equipment  manufacturing  markets  and  that  this 
test  be  administered  by  bodies  with  demonstrated  antitrust  expertise:  e.g.,  the  Jus- 
tice Department. 

H.R.  1528  is  important  in  that  it  recognizes  both  points.  However,  as  explained 
below,  the  entry  standard  that  H.R.  1528  currently  contains  is  not  an  appropriate 


^Robert  E.  Hall,  "Long  Distance  Benefits  from  Increased  Competition." 

2  FCC  Indus.  Analysis  Div.,  Trends  in  Telephone  Service,  tbl.  24  (Feb.  1995).  Excluding  Alaska 

(for  which  data  were  unavailable),  in  every  state  a  minimum  of  6  carriers  provides  service.  On 

average,  41  carriers  serve  each  state.  See  id.,  tbl.  23. 

3 FCC  Indus.  Analysis  Div..  Trends  In  Telephone  Service,  tbl.  30  (Feb.  1995). 
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n.  The  Elements  of  an  Appropriate  Standard  and  Section  VIII(C)  of  the  MFJ 

Before  focusing  on  the  particular  vices  of  the  current  H.R.  1528  standard,  it  will 
be  helpful  to  discuss  what  elements  are  appropriate  in  a  competitive  entry  standard. 
In  this  regard,  while  there  are  any  number  of  verbal  formulations  of  entry  stand- 
ards that  would  achieve  the  fundamental  goal  of  increasing  telecommunications 
competition  and  allowing  further  deregulation,  the  logical  place  to  start  is  the  stand- 
ard set  forth  in  Section  VIII(C)  of  the  MFJ.  Because  the  courts  have  previously 
found  that  BOCs  would  otherwise  have  the  ability  and  incentive  to  use  monopoly 
power  to  impede  competition  in  long  distance  and  manufacturing  markets,  Section 
VIII(C)  places  the  burden  on  the  BOC  seeking  to  enter  one  of  the  restricted  markets 
to  show  that  there  is  no  longer  a  "substantial  possibility  that  it  could  use  its  monop- 
olypower  to  impede  competition  in  the  market  it  seeks  to  enter." 

This  standard  was  expressly  designed  to  address  the  very  question  at  issue  here — 
the  circumstances  under  which  the  bOCs  should  be  p>ermitted  to  enter  the  long  dis- 
tance and  manufacturing  markets.  It  is  time-tested  in  that  it  has  been  applied  by 
the  Department  and  the  courts  for  a  decade — and  BOCs  have  widely  praised  a  re- 
cent decision  under  Section  VIII(C)  allowing  them  to  provide  wireless  long  distance 
services.  Further,  Section  VIII(C)  has  the  support  of  the  nation's  leading  antitrust 
scholars,  including  former  Judge  Robert  H.  Bork  (author  of  the  most  influential 
work  on  antitrust  reform.  The  Antitrust  Paradox,  whose  letter  to  Rep.  Hyde  is  at- 
tached hereto),  Professor  William  F.  Baxter  (who  headed  the  Antitrust  Division  of 
the  Department  of  Justice  in  the  Reagan  Administration  when  the  Decree  was  nego- 
tiated and  entered).  Professor  Phillip  Areeda,"*  and  Professor  Lawrence  A.  Sullivan 
(whose  recent  testimony  in  the  Senate  is  attached). 

It  is  not  surprising,  therefore,  that  Section  VIII(C)  has  been  construed  by  the 
courts  to  codify  traditional  antitrust  principles.  For  example,  the  Court  of  Appeals 
for  the  D.C.  Circuit  has  repeatedly  held  that  the  ultimate  question  under  S«;tion 
VIII(C)  is  the  same  as  in  any  antitrust  case:  whether  there  is  a  substantial  prob- 
ability that  entry  by  RBOCs  will  result  in  the  exercise  of  "market  power" — i.e.,  in- 
creased price  or  reduced  output — in  the  market  they  seek  to  enter.^  In  this  regard, 
courts  have  held  that  each  BOC  has  the  ability  and  incentive  to  use  monopoly  power 
to  impede  competition  in  the  provision  of  services  used  by  its  ratepayers — and  raise 
their  prices — and  that  this  constitutes  the  exercise  of  market  power  that  the  anti- 
trust laws  exist  to  prevent.  United  States  v.  Western  Electric,  900  F.2d  at  300-05. 

The  courts  have  recognized  that  those  adverse  effects  on  competition  would  be 
probable  unless  some  combination  of  three  changes  had  occurred:  (1)  "technological 
developments  which  eliminate  [the  RBOCs]  local  exchange  monopolies],"  United 
States  V.  Western  Electric.  552  F.  Supp.  131,  194  (D.D.C.  1982)  (Decree  Opinion),  (2) 
changes  in  the  "structure"  of  the  competitive  long  distance  or  manufacturing  market 
such  that  BOCs  no  longer  had  control  over  price  or  entry  by  participants  in  these 
maritets,  or  (3)  radical  changes  in  the  nature  and  intensity  of  public  regulation  such 
that  BOCs  could  no  longer  realistically  exercise  the  monopoly  power  they  possess 
to  distort  competition.  United  States  v.  Western  Electric,  552  F.  Supp.  194—95;  id., 
673  F.  Supp.  525,  536-40,  567-71  (D.D.C.  1987)  (Triennial  Review  Opinion);  id.  900 
F.2d  at  295-96,  298-99. 

Any  entry  standard  that  focuses  on  these  criteria — and  places  the  burden  of  proof 
on  the  BOC — will  achieve  the  objective  of  antitrust.  It  (1)  will  protect  competition 
in  the  long  distance  and  manufacturing  markets  that  have  since  become  competi- 
tive, and  (2)  will  further — as  the  AT&T-Ameritech  agreement  starkly  confirms — 
S've  BOCs  incentives  to  do  what  is  necessary  to  allow  competition  to  emerge  in  their 
cal  exchanges. 

Protecting  Long  Distance  and  Manufacturing  Competition.  First,  a  standard  that 
focuses  on  these  factors  is  essential  because  it  addresses  the  bedrock  issue  under 
the  Decree:  whether  BOCs  have  lost  the  previously  found  ability  and  incentive  to 
use  monopoly  power  to  distort  competition  in  adjacent  markets.  That  this  is  the  crit- 
ical inquiry  follows  from  the  reasons  for  the  Decree — the  BOCs'  control  over  facili- 
ties that  are  essential  to  the  provision  of  long  distance  services  and  the  evidence 
(developed  in  U.S.  v.  AT&T)  that  the  BOCs  had  in  the  past  and  likely  would  in  the 
future  abuse  that  control  to  harm  competition  in  adjacent  markets. 

For  example,  long  distance  companies  simply  cannot  reach  the  customers  at  either 
end  of  a  telephone  call  except  by  going  through  local  exchange  carriers.  More  than 
99  percent  of  the  calls  AT&T  carries  depend  on  local  exchange  carriers  for  origina- 


*See  Submission  of  Phillip  Areeda,  appended  to  Statement  of  Robert  E.  Allen  before  the 
House  Judiciary  Committee  (Feb.  19,  1992). 

6  United  States  v.  Western  Electric,  900  F.2d  283,  296  (D.C.  Cir.  1990);  id.,  907  F.2d  1205,  1209 
(D.C.  Cir.  1990);  id.,  12  F.3d  225,  233-34  (D.C.  Cir.  1993). 
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tion  and  termination.  This  dependence  is  reflected  in  the  price  of  long  distance  calls 
today.  A  substantial  percentage  (40-45%)  of  long  distance  revenues  are  naid  over 
to  the  local  exchange  carriers  m  the  form  of  "access  charges,"  which  the  Bell  compa- 
nies levy  in  return  for  use  of  their  essential  facilities.  Thus,  by  virtue  of  its  monop- 
oly over  access,  each  Bell  company  has  control  over  the  price  and  output  of 
interexchange  services  in  its  region. 

It  is  the  Bell  Companies'  control  of  essential  facilities,  moreover,  that  gives  rise 
to  the  anticompetitive  dangers  that  the  line-of-business  restrictions  currently  guard 
against.  If  the  Bell  Companies  were  allowed  to  offer  long  distance  service,  they 
would  have  the  ability  and  incentive  to  discriminate  against  their  long-distance  af- 
filiate's competitors  in  the  pricing  and  provisioning  of  access  to  their  monopoly  fa- 
cilities. For  example,  they  could  discriminate  by  (felaying  the  delivery  of  fticihties, 
connections,  or  repairs  ordered  by  a  competitor  to  meet  its  customer  needs,  or  by 
selectively  providing  superior  service  (.e.g.,  shortening  provisioning  intervals,  foi^giv- 
ing  oversights,  etc.)  to  tneir  afliliates.  They  could  discnminate  in  uie  use  of  competi- 
tively sensitive  information  that  long  distance  carriers  must  provide  to  them.  'They 
could  favor  their  affiliates  by  giving  them  preferred  prices  or  advance  knowledge  of 
price  changes.  They  could  refuse  to  provide  access  modifications  needed  by  competi- 
tors to  provide  new  services,  or  delay  those  modifications  until  their  affiliate  had 
caught  up. 

Equally  important,  by  setting  access  charges  at  artificially  high  levels  well  above 
their  costs,  the  Bell  companies  could  efiiect  a  classic  price  squeeze  that  would  grossly 
impede  competition  in  tne  interexchange  market.  While  such  access  charges  would 
be  nominally  non-discriminatory,  the  Bell  companies  would  not  feel  the  effects  of  the 
scheme  because  any  imputed  access  charge  is  merely  a  right-pocket  to  lefl-pocket 
accounting  entry.  And  oy  mischaracterizmg  the  costs  of  providing  long  distance 
services  as  local  exchange  costs,  the  Bell  companies  could  recover  tnose  costs  from 
monopoly  ratepayers  and  thus  price  their  long  distance  service  below  cost.  All  of  this 
conduct  would  tend  to  raise  the  price,  reduce  the  quality  and  volume,  and  distort 
the  efficient  production  of  long  distance  service. 

Similarly,  with  regard  to  manufacturing,  the  Bell  companies'  continuing  monopoly 
in  the  local  exchange  means  that  they  face  none  of  the  constraints  that  competition 
would  impose  on  their  purchases  of  telecommunications  equipment.  The  Bell  compa- 
nies would  therefore  have  the  ability  and  incentive  to  discriminate  in  favor  of  their 
manufacturing  affiliates,  such  as  by  giving  them  advance  notice  of  their  generic 
needs  for  products.  The  Bell  companies  also  could  misallocate  the  costs  of  designing 
equipment  to  the  (ratepayer-funded)  engineering  of  exchange  networks,  thereby 
cross-subsidizing  manufacturing  operations  with  monopoly  revenues  and  allowing 
their  affiliates'  equipment  to  appear  to  be  sold  at  market-based  prices  when  in  fact 
monopoly  ratepayers  are  subsidizing  them.  And  the  Bell  companies  would  have  both 
the  incentive  and  ability  to  discriminate  in  the  evaluation  oi  network  products  and 
purchases  from  their  affiliates,  which  they  could  always  argue  were  superior  even 
if,  in  reality,  their  ratepayers  were  being  forced  to  pay  for  a  more  expensive,  lower 
quality  product  than  what  a  company  lacing  market  competition  would  have  se- 
lected. 

Premature  BOC  entry  into  the  long  distance  and  manufacturing  markets  would 
also  raise  barriers  to  entry  into  those  markets.  New  entrants  are  deterred  from  en- 
tering markets  in  which  their  market  success  would  be  vulnerable  to  the  potential 
anticompetitive  conduct  of  a  powerful  incumbent  firm.  The  Department  oi  Justice 
submitted  evidence  in  the  case  against  the  Bell  System  that,  quite  apart  from  any 
misconduct,  the  mere  existence  of  the  Bell  System  had  harmed  consumers  by  inhib- 
iting other  independent  firms  from  entering  the  markets,  thereby  reducing  competi- 
tion and  innovation. 

Promoting  Local  Competition.  Further,  an  entry  standard  that  focuses  on  those 
factors  that  are  pertinent  under  Section  VIII(C)  will  promote  what  should  be  the 
most  pressing  public  agenda:  introducing  competition  in  the  local  exchanges.  For 
when  it  is  clear  that  a  standard  like  Section  VIII(C)  applies  to  entry,  the  RBOCs' 
incentives  will  be  to  cooperate  in  steps  to  foster  that  competition. 

The  recent  agreement  between  Ameritech,  AT&T,  ana  the  Justice  Department  is 
a  stark  illustration  of  the  point.  Because  it  realized  that  the  only  realistic  path  to 
removal  of  the  Decree  restrictions  is  an  end  to  the  local  exchange  monopoly, 
Ameritech  has  agreed  to  take  a  number  of  steps  to  permit  a  test  of  tne  possibility 
of  exchange  competition:  e.g.,  make  resale  commercially  reasonable;  unbundle  loops, 

{>orts,  and  other  network  components;  and  implement  number  portability.  If  that 
eads  to  actual  viable  resale  competition,  some  facilities  competition,  and  the  imme- 
diate potential  for  more  local  competition,  Ameritech  will  then  be  allowed  to  enter 
long  distance  on  a  trial  basis  in  two  LATAs.  More  fundamentally,  if  the  exchanges 
have  ceased  to  be  natural  monopolies,  this  Ameritech  trial  could  conceivably  eventu- 
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ally  lead  to  a  general  end  of  the  local  exchange  monopoly  and  deregulation  of  it  as 
well — which  should  be  the  paramount  public  policy  goals. 

In  sum.  Section  VIII(C)  is  a  standard  that  is  tailored  to  the  competitive  dangers 
in  telecommunications  that  is  now  time-tested  and  familiar  to  all  in  the  industry. 
It  promotes  competition — and  deregulation — in  both  long  distance  and  manufactur- 
ing and  in  monopoly  exchange  markets.  Other  verbal  formulations  could  achieve  the 
same  objects  but  only  if  they,  too,  require  consideration  of  whether  BOCs  have  lost 
the  ability  to  lever  their  monopoly  power  through  (1)  development  of  effective  ex- 
change competition,  (2)  changes  in  structure  of  the  competitive  long  distance  and 
manufacturing  markets,  and  (3)  radical  changes  in  the  nature  and  in^nsity  of  regu- 
lation. 

III.  The  Entry  Standard  Currently  Set  Forth  in  H.R.  1528 

The  entry  standard  that  is  currently  contained  in  H.R.  1528  appears  peculiarly 
ill-suited  to  addressing  the  antitrust  and  competitive  problems  in  telecommuni- 
cations. Indeed,  while  the  standard  could  conceivably  be  applied  to  focus  on  the 
three  factors  that  are  critical  to  the  competitive  inquiry,  the  current  formulation 
would  be  a  source  of  confusion  and  litigation,  for  it  will  be  claimed  that  the  standard 
provides  substantially  less  protection  for  consumers  than  do  any  of  the  principal 
antitrust  law  standards:  Section  1  or  2  of  the  Sherman  Act,  Section  7  of  the  Clayton 
Act,  as  well  as  Section  VIII(C)  of  the  MFJ. 

As  currently  drafted,  the  entry  standard  in  H.R.  1528  provides  as  follows: 

(B)  The  Attorney  General  shall  approve  the  granting  of  the  authorization 
requested  in  the  application  unless  the  Attorney  General  finds  by  clear  and 
convincing  evidence  that  there  is  a  dangerous  probability  that  such  com- 
pany or  its  affiliates  would  successfully  use  market  power  to  achieve  mo- 
nopoly power  in  the  market  such  company  seeks  to  enter.  The  Attorney 
General  may  approve  all  or  part  of  the  requested  authorization. 

This  standard  appears  to  have  been  created  by  combining  phrases  from  judicial 
opinions  that  were  discussing  particular  antitrust  standards  in  entirely  mfferent 
contexts — and  engrafting  upon  it  presumptions  and  standards  of  proof  that  are  un- 
precedented in  antitrust  and  inappropriate  in  this  context.  Five  aspects  of  this  test 
are  anomalous  in  the  telecommunications  field. 

First,  the  standard  misconceives  the  problem  by  asking  if  a  BOC  would  "success- 
fully use  market  power  to  achieve  monopoly  power  in  the  market  it  seeks  to  enter." 
Their  control  over  essential  facilities  bottlenecks  means  BOCs  already  have  monop- 
oly power  (and  market  power)  in  long  distance  and  manufacturing  markets.  The  ex- 
ercise of  that  monopoly  or  market  power  harms  competition  and  consumers.  The 
pertinent  antitrust  question,  therefore,  is  whether  they  have  lost  the  ability  to  exer- 
cise monopoly  power  in  these  competitive  markets  due  to  elimination  of  the  ex- 
change monopoly,  changes  in  the  structure  of  the  competitive  markets,  or  radical 
changes  in  regulation. 

Second,  the  requirement  of  a  finding  that  a  BOC  would  "achieve  monopoly  power" 
is  otherwise  misguided.  This  monopolization  standard  is  at  best  confusing  and  at 
worst  less  protective  of  consumer  welfare  than  the  "attemptLed]"  monopoly  standard 
under  Section  2 — or  the  Rule  of  Reason  standard  of  Section  1  or  the  merger  stand- 
ard of  Section  7  of  the  Clayton  Act.  Under  Section  2,  attempts  to  monopolize  are 
analyzed  with  regard  to  the  defendant's  ability  "to  lessen  or  destroy  competition"  in 
the  relevant  market.  Spectrum  Sports.  Inc.  v.  McQuillan,  113  S.  Ct.  884,  891  (1993). 
Similarly,  under  Section  7  of  the  Clayton  Act,  entry  via  merger  into  a  new  market 
is  prohibited  if  the  consequence  "may  be  substantially  to  lessen  competition."  15 
U.S.C.  §  18;  see  Brown  Shoe  Co.  v.  United  States.  370  U.S.  294,  323  (1962).  Finally, 
the  question  under  Section  1  of  the  Sherman  Act's  Rule  of  Reason  is  whether  the 
combination  will  suppress,  rather  than  promote,  competition  by  allowing  the  exer- 
cise of  market  power.  National  Society  of  Professional  Engineers  v.  United  States, 
435U.S.  679,  691(1978). 

Third,  the  standard  would  shift  the  burden  of  proof  from  the  RBOC  to  the  Depart- 
ment. Placing  the  burden  on  the  Department  would  be  appropriate  if  Congress  were 
writing  on  a  blank  slate.  But  it  is  not.  In  acting  to  supplant  the  Decree,  Congress 
is  acting  in  the  wake  of  substantial  evidence  and  judicial  findings  that  fiOC  entry 
into  the  restricted  markets  would  impede  competition  and  is  not  in  the  public  inter- 
est. The  BOCs  are  in  the  posture  of  admitted  monopolists,  and  the  burden  of  proof 
should  therefore  remain  on  the  Bell  companies  to  show  that  a  change  significant 
enough  to  warrant  removal  of  the  restrictions  has  occurred. 

Fourth,  in  all  events,  the  quantum  of  proof  required  by  the  proposed  standard  is 
completely  unwarranted.  Section  2,  which  prohioits  attempts  to  monopolize,  does 
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not  require  proof  by  "clear  and  convincing  evidence"  but  simply  by  a  preponderance 
of  the  evidence.  Thus,  even  in  the  absence  of  legislation  and  any  prior  judicial  find- 
ings, Section  15  of  the  Clayton  Act  would  have  allowed  the  Justice  Department  to 
obtain  an  injunction  against  RBOC  entry  into  manufacturing  and  long  distance  by 
showing  by  a  preponderance  of  the  evidence  that  anticompetitive  consequences  were 
reasonably  probaole.  15  U.S.C.  §25.  So  the  instant  propwsed  standard  could  be 
claimed  to  cut  back  on  existing  law. 

Further,  the  "clear  and  convincing  evidence"  standard  is  typically  reserved  for  ex- 
ceptional cases  involving  threats  to  personal  liberty.  Addington  v.  Texas,  441  U.S. 
418  (1979).  Its  use  here  is  thus  doubly  anomalous;  it  is  inappropriate  in  a  statute 
regulating  business  conduct  and  should  be  reserved,  if  employed  at  all,  to  bolster 
protection  against  the  known  risk  to  competition  from  the  leveraging  of  essential  fa- 
cilities rather  than  operating,  as  it  would  here,  to  increase  the  likelihood  of  such 
anticompetitive  harm. 

Fifth,  there  are  other  related  anomalies  in  the  current  version  of  H.R.  1528:  most 
notably  its  definition  of  "affiliate."  It  would  mean  that  BOCs  could  immediately  in- 
vest in  and  participate  in  long  distance  and  manufacturing  businesses  without 
meeting  an  entry  standard  so  long  as  they  do  not  have  equity  interests  of  over  50%. 
In  short,  while  an  entry  test  would  have  to  be  met  to  acquire  51%  of  a  firm,  RBOCs 
could  acquire  49%  interests,  acquire  other  effective  controlling  interests,  or  acquire 
other  direct  financial  stakes  in  a  prohibited  business'  success  (and  incentives  to  dis- 
criminate in  its  favor)  without  making  any  competitive  showing  whatsoever. 

Section  VIII(C)  is  not  the  only  test  that  could  avoid  these  anomalies  and  advance 
the  goals  of  promoting  competition  and  permitting  deregulation.  Other  tests, 
grounded  in  antitrust  law  principles  established  under  the  Sherman  and  Clayton 
Acts,  could  be  devised  and  would  be  appropriate  as  long  as  they  focused  the  Justice 
Department's  inquiry  on  the  critical  question:  whether  the  Bell  companies'  entry 
would  suppress  or  promote  telecommunications  competition. 

It  is  elementary  that  competition  is  enhanced — and  consumer  welfare  improved — 
if  everyone  with  an  interest  in  participating  in  a  particular  market  is  free  to  offer 
services  without  artificial  constraints.  As  owners  of  essential  facilities,  the  Bell  com- 
panies are  unique  among  all  telecommunications  industry  members.  By  controlling 
the  facilities  that  interexchange  carriers  must  use  if  they  are  to  reach  their  cus- 
tomers, the  Bell  companies  are  uniquely  positioned  to  discriminate  against  those 
carriers  in  favor  of  their  own  affiliates.  The  necessary  conseauences  of  such  discrimi- 
nation will  be  to  raise  prices  for  consumers  and  reduce  the  oreadth  and  availability 
of  services — precisely  the  opposite  of  what  the  antitrust  laws  and  Section  VIII(C) 
are  intended  to  achieve. 

Thus,  as  Judge  Bork  explains  in  the  attached  letter,  "[a]s  long  as  the  Bell  Compa- 
nies retain  their  monopolies  over  local  exchange  service — as  they  do  today  -they 
should  not  be  permitted  entry  into  adjacent  competitive  markets."  By  crafting  an 
entry  standard  consistent  with  this  principle,  the  Committee  will  ensure  that  the 
benefits  of  competition  and  deregulation,  already  evident  in  the  long  distance  tele- 
communications market,  will  be  preserved,  strengthened,  and  expanded  throughout 
all  telecommunications  markets  at  the  earliest  possible  time. 

AT&T  thanks  the  Committee  for  this  opportunity  to  present  its  views,  and  it 
would  be  pleased  to  provide  any  additional  information  that  would  be  helpful  to  the 
Committee. 
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Robert  H.BORK  ^^^^^^^ 

!I50  Seventeenth  Strht  S  W 
Washington  D.  C.  20036 


May  8,    1995 


The  Honorable  Henry  J.  Hyde 
Committee  on  the  Judiciary 
United  States  House  of  Representatives 
Washington,  D.C.  20515 

Dear  Henry: 

I  was  interested  to  learn  that  you  introduced  H.R.  1528  this 
week  to  address  the  issues  surrounding  the  Modification  of  Final 
Judgment  that  broke  up  the  old  Bell  System.  As  you  may  know,  this 
is  a  matter  I  have  followed  for  some  time,  and  I  recently  authored 
a  paper  explaining  why,  in  my  view,  the  MFJ  represents  a  sound  and 
pro-competitive  application  of  the  antitrust  laws. 

I  was  pleased  to  see  that  your  bill,  unlike  many  of  the  others 
that  have  been  introduced,  retains  a  role  for  the  Department  of 
Justice  in  determining  whether  and  when  the  Bell  Companies  should 
be  permitted  to  enter  the  long-distance  and  manufacturing  markets. 
The  relevant  questions  to  be  investigated  involve  antitrust 
inquiries  into  the  state  of  competition,  and  those  are  the  types  of 
determinations  that  the  Department  is  particularly  suited  to  make. 

I  would  recommend,  however,  that  you  carefully  reconsider  the 
standard  the  bill  would  have  the  Department  apply.  As  currently 
drafted,  it  provides  that  the  Bell  Companies  would  be  permitted 
entry  unless  the  Department  finds  "by  clear  and  convincing 
evidence"  that  there  is  a  "dangerous  probability"  that  the  Bell 
Company  would  "achieve  monopoly  power"  in  the  market  it  seeks  to 
enter.  That  standard,  which  I  gather  was  drawn  from  Section  2  of 
the  Sherman  Act,  would  be  extraordinarily  lenient.  It  would 
require  the  Department  to  disregard  the  very  real  dangers  of 
anticompetitive  abuses  that,  while  not  creating  a  dangerous 
probability  of  a  Bell  Company  monopoly  over  long-distance  or 
manufacturing,  would  likely  reverse  the  progress  that  has  been  made 
since  the  AT&T  divestiture  in  making  those  markets  competitive. 

As  long  as  the  Bell  Companies  retain  their  monopolies  over 
local  exchange  service  —  as  they  do  today  —  they  should  not  be 
permitted  entry  into  adjacent  competitive  markets.  The  Department 
of  Justice's  "Ameritech  plan"  represents  the  most  promising 
approach  to  date  both  in  creating  incentives  for  the  Bell  Companies 
to  open  their  markets  to  real  competition  and  in  establishing  the 
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The  Honorable  Henry  J.  Hyde 
May  8,  1995 


most  appropriate  test  for  Bell  Company  entry  into  other  markets. 
A  bill  that  incorporated  elements  of  that  approach,  it  seems  to  me, 
would  provide  the  best  hope  for  fostering  competitive  markets. 

Sincerely, 

Robert  H.  Bork 
RHB:lh 
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Statement  of  Hon.  Howard  Coble,  a  Representative  in  Congress  From  the 
State  of  North  Carouna 

Mr.  Chairman,  the  broad  challenge  before  us  as  we  develop  telecommunications 
policy  is  to  advance  the  longstanding  and  interrelated  goals  of  competition  and  di- 
versity in  the  provision  of  services.  As  we  go  about  this  task,  we  must  necessarily 
balance  certain  interests;  but  whatever  balance  is  struck,  it  must  be  in  favor  of  the 
American  consumer  who  is  the  ultimate  judge  of  what  constitutes  a  reasonable  price 
for  a  particular  service. 

While  our  challenge  is  difficult,  it  can  be  made  much  easier  with  the  assistance 
of  the  Department  of  Justice  serving  as  a  referee  among  the  participants  in  long 
distance  and  other  formerly  restricted  markets. 

The  Department  of  Justice  has  gained  valuable  experience  policing  the  tele- 
communications industry  since  the  breakup  of  the  old  Bell  system  more  than  10 
years  ago.  During  that  time,  the  Antitrust  Division  at  the  Department  woriced  with 
Judge  Greene  to  enforce  the  terms  of  the  Consent  Decree  under  which  much  of  the 
telecommunications  industry  has  been  ape  rating. 

The  past  decade  has  witnessed  an  increase  in  competition  in  long  distance  service 
and  telecommunications  equipment  manufacturing.  This  has  led  to  lower  prices  and 
diverse  product  and  service  oflerings  for  the  American  public.  Given  this  record  of 
accomplishment,  it  only  makes  sense  to  grant  the  Department  of  Justice  a  decision- 
making role  in  determining  whether  and  how  individual  companies  may  enter  long 
distance  and  other  services. 

Mr.  Chairman,  government  regulations  raise  consumer  prices,  but  proper  enforce- 
ment of  antitrust  law  results  in  competitive  markets  that  reduce  these  prices.  Par- 
ticipation by  the  Department  of  Justice  in  the  entry  process  will  further  the  goal 
of  ensuring  that  every  company  is  free  to  compete  in  every  market  for  every  cus- 
tomer. For  this  reason,  I  applaud  the  Chairman  for  convening  this  hearing  to  ensure 
that  the  Department  will  play  a  role  in  shaping  our  telecommunications  future. 

I  anticipate  a  very  informative  hearing  and  I  look  forward  to  the  testimony. 


Statement  of  Hon.  Michael  Patrick  Flanagan,  a  Representative  in  Congress 
From  the  State  of  Illinois 

Mr.  Chairman,  I  am  glad  to  be  here  today  for  our  first  hearing  this  Congress  on 
telecommunications  legislation  and  you,  sir,  should  be  commended  for  your  good 
work  in  this  area.  There  is  little  question  about  the  importance  of  this  issue  or  the 
need  to  modernize  the  complex  web  of  outdated  regulations  that  now  dominate  this 
industry.  I  am  interested  in  hearing  all  of  our  witnesses  on  the  many  issues  in- 
volved in  this  debate,  but  I  am  especially  interested  to  hear  from  Ms.  Bingaman 
about  the  Department  of  Justice's  recent  agreement  to  permit  a  limited  trial  of  long 
distance  service  by  Ameritech  in  Chicago.  This  Ameritech  trial  is  important  because 
it  contains  in  miniature  all  the  elements  and  the  issues  that  our  Committee  is  being 
asked  to  consider  to  apply  on  a  national  basis. 

Mr.  Chairman,  I  believe  your  bill,  H.R.  1528,  represents  an  important  contribu- 
tion to  the  telecommunications  debate.  It  makes  much  needed  changes  to  the  cur- 
rent system  of  lengthy  judicial  waivers  with  a  new,  stream-lined  DOJ  review  proce- 
dure for  allowing  Regional  Bell  Operating  Companies  to  enter  into  the  long  distance 
and  equipment  manufacturing  markets. 

Despite  support  for  these  reforms,  H.R.  1528  does  have  its  critics.  The  main  criti- 
cism of  the  bill  deals  with  the  replacement  of  the  VIII(C)  test — ensuring  that  there 
is  no  substantial  possibility  that  Bell  entry  into  long  distance  will  impede  comple- 
tion— with  the  "dangerous  probability"  test,  which  shifts  the  burden  of  proof  from 
the  RBOCs  to  the  DOJ.  Further,  the  long  distance  companies  strongly  believe  that 
before  Congress  attempts  to  remove  the  existing  legal  and  regulatory  barriers  in 
long  distance,  the  RBOCs  should  be  forced  to  open  their  local  telephone  markets. 
With  a  history  of  discrimination  and  cross-subsidization  in  this  industry,  these  are, 
therefore,  legitimate  concerns. 

Today,  Mr.  Chairman,  I  look  forward  to  today's  testimony.  It  should  be  very  in- 
structive for  our  future  deliberations  and  what  actions  Congress  should  eventually 
take  in  this  area.  Thank  you,  Mr.  Chairman. 
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Statement  of  Hon.  Stephen  E.  Buyer,  a  Representative  in  Congress  From  the 

State  of  Indiana 

Mr.  Chairman,  today  our  Committee  begins  its  consideration  for  the  several  ini- 
tiatives in  this  Congress  that  aim  to  reform  our  federal  telecommunications  laws. 
I  believe  that  any  reform  package  must  promote  the  one  key  ingredient  we  have  re- 
lied on  to  make  our  telecommunications  mdustry  the  best  in  the  world — robust  com- 
petition. While  telecommunications  competition  can  be  traced  to  many  sources — 
good  old  American  ingenuity,  a  strong  national  entrepreneurial  spirit,  and  the  long 
ago  decision  by  policymakers  to  refrain  from  making  the  telephone  company  a  gov- 
ernment-run enterprise — we  have  to  admit  that  the  real  explosion  in  the  competi- 
tion to  provide  new  products  and  services  and  long  distance  calling  has  occurred 
since  the  breakup  of  Ma  Bell  in  the  early  1980's.  In  short,  once  the  monopoly  on 
all  telecommunications  services  ended,  American  consumers  inmiediately  began  to 
experience  the  many  benefits  of  competition,  as  well  as  realize  the  technological  pos- 
sibility of  the  industry. 

This  points  up  the  key  question  for  the  Committee,  and  indeed  this  Congress — 
how  do  we  create  a  telecommunications  environment  in  which  we  would  realize  the 
intense  competition  which  would  cultivate  both  lower  costs  to  consumers  through  ef- 
ficiency and  greater  innovation  in  the  communications  industry.  I  am  interested  in 
hearing  from  our  witnesses  today  as  they  provide  answers  to  this  question. 

While  I  remain  open  as  to  the  best  way  to  cultivate  such  a  competitive  environ- 
ment, I  think  we  have  to  recognize  the  Department  of  Justice  and  the  antitrust  laws 
that  ensure  competition  exists  in  this  country.  I  am  hopeful  that  these  hearings  will 
provide  the  information  we  need  to  determine  what  role  and  what  tests  should  be 
applied  in  this  new  telecommunications  era. 

Mr.  Chairman,  I  thank  you  for  convening  todays  hearing  and  I  look  forward  to 
our  witnesses'  testimony. 


Statement  of  Hon.  Carlos  J.  Moorhead,  a  Representative  in  Congress  From 

the  State  of  California 

Thank  you  Mr.  Chairman.  I  have  been  dealing  with  telecommunications  issues  in 
both  the  Judiciary  and  Commerce  Committees  for  nearly  two  decades. 

I  have  learned  that  the  only  constant  within  the  telecommunications  industry,  or 
the  so-called  telecommunications  revolution,  is  change. 

As  a  result  there  is  always  something  to  learn  and  hearings  are,  therefore,  always 
useful  and  informative. 

This  is  especially  true  today  as  the  Judiciary  and  Commerce  Committees  begin 
to  review  comprehensive  pieces  of  legislation  which  should  in  the  near  future  allow 
the  big  plavers  into  all  areas  of  the  telecommunications  revolution. 

It  should  also  allow  smaller  businesses  to  flourish  and  compete  because  it  is  the 
smaller  operations  which  bring  much  of  the  innovation  and  entrepreneurial  spirit 
to  the  marketplace. 

Today,  we  begin  to  draft  the  master  plan  for  the  information  superhighway,  which 
we  hope  will  bring  to  all  Americans  a  wide  variety  of  entertaining  and  useful  serv- 
ices at  rational  prices. 

Mr.  Chairman,  I  believe  history  will  view  this  period  as  highly  significant.  If  the 
Congress  will  play  its  important  role  with  common  sense  and  foresight,  I  believe 
this  period  will  also  be  highly  beneficial  for  the  nation  and  its  citizens. 


Statement  of  Hon.  Zoe  Lopgren,  a  Representative  in  Congress  From  the 

State  of  California 

I  want  to  thank  the  Chairman  for  holding  this  important  hearing  as  we  continue 
the  process  of  shaping  the  telecommunications  landscape  for  the  Twenty-first  cen- 
tury. I  also  appreciate  the  time  that  the  witnesses  have  taken  to  share  their  views 
and  the  benefit  of  their  experience  with  us. 

I  support  a  central  role  for  the  Department  of  Justice  in  determining  proper  con- 
ditions for  entry  of  the  Regional  Bell  Operating  Companies  (RBOCs)  into  new  mar- 
kets. As  the  antitrust  "cop"  in  our  country,  the  Justice  Department  clearly  has  the 
unique  expertise  to  evaluate  the  complexities  involved  with  RBOC  expansion. 

As  Congress  regulates  the  expansion  of  the  various  telecommunications  busi- 
nesses into  each  other's  markets,  our  biggest  concern  should  be  affordable,  universal 
service  for  all  Americans  for  the  new  and  existing  services.  It  is  critical  that  as  we 
supervise  the  construction  of  the  "Information  Superhighway,"  that  the  highway  has 
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on-ramps  into  urban  and  rural  America.  If  we  do  not  do  this,  the  gulf  between  the 
haves  and  the  have-nots  in  our  country  will  only  become  wider  than  it  already  is. 

Because  residential  service  to  many  areas  is  not  profitable,  these  areas  will  not 
be  served  unless  we  implement  efTective  incentives  or  requirements  to  ensure  serv- 
ice. TTiis  phenomenon  has  been  demonstrated  in  the  poor  urban  and  rural  commu- 
nities across  the  United  States  that  were  the  last  to  be  wired  for  cable  television. 
Many  still  are  not. 

If  these  circumstances  repeat  themselves  with  the  coming  interactive  broadband 
technologies  that  will  be  entering  homes,  offices,  and  schools  all  over  our  country 
in  the  next  few  years,  the  effects  will  be  far  more  severe.  If  children  in  East  San 
Jose  or  in  rural  Tennessee  do  not  have  the  same  access  to  technology  and  informa- 
tion as  their  counterparts  in  wealthier  conmiunities,  then  they  will  nave  almost  no 
chance  to  compete  in  the  modem,  hi^-tech  labor  market.  We  need  every  child  to 
be  part  of  our  economic  future,  so  we  cannot  afford  to  handicap  any  child,  or  anyone 
for  that  matter,  by  not  providing  equal  access  to  the  Internet,  the  World  Wide  Web, 
and  other  gateways  to  cyberspace. 

Schools  present  a  special  problem,  since  many  are  located  in  areas  that  are  some 
distance  from  the  nearest  nber  optic  communications  line.  However,  schools  also 
present  a  special  opportunity  because  thev  are  probably  the  most  important  link  to 
telecommunications  for  many  children.  Many  homes  will  not  be  able  to  afford  the 
hardware  or  services  necessary  to  obtain  all  of  the  benefits  of  being  "on  line."  So 
classroom  hookups  can  serve  children  who  otherwise  would  be  deprived  of  this  op- 
portunity. I  believe  that  those  profiting  from  the  telecommunications  wiring  should 
allocate  some  of  their  profits  to  the  cost  of  wiring  our  nation's  schools.  This  same 
approach  was  used  to  accomplish  universal  telephone  service  in  our  country. 

Although  universal  service  is  not  directly  involved  with  the  Justice  Department's 
participation  in  market  entry,  I  believe  that  as  we  allow  new  market  entry,  we  must 
consider  this  issue.  I  am  aware  of  proposals  in  some  of  the  telecommunications  bills 
that  would  seek  to  guarantee  "universal  access"  to  service.  I  look  forward  to  working 
with  my  colleagues  to  make  sure  that  any  bill  that  passes  this  Committee  or  the 
House  includes  sufficient  incentives  and  requirements  for  service  providers  to  en- 
sure access  to  all  Americans.  The  debate  on  this  matter  will  not  be  whether  we 
should  do  this,  but  how  do  we  do  it. 


Statement  of  Hon.  Bob  Barr,  a  Representative  in  Congress  From  the  State 

OF  Georgia 

I  wish  to  thank  Chairman  Hyde  for  his  leadership  and  for  holding  these  hearings. 
In  large  measure,  we  will  focus  today  on  what  role  the  Department  of  Justice  (DOJ) 
will  play  in  telecommunications  reform.  With  H.R.  1528,  the  "Antitrust  Consent  De- 
cree Reform  Act,"  the  Chairman  has  clearly  put  forward  a  strong  proposal  that 
could  contribute  substantially  to  the  larger  telecommunications  reform  debate  cur- 
rently underway  in  Congress.  In  particular,  H.R.  1528  contains  a  number  of  inter- 
esting elements. 

First,  there  is  a  reasonable  and  important  change  in  the  burden  of  proof.  Pre- 
viously Regional  Bell  Operating  Companies,  under  the  "VIII(C)"  test,  were  required 
to  prove  to  the  Department  of  Justice  a  proposed  activity  was  not  anticompetitive. 
The  Chairman's  bill  says  that  it  is  the  Department  of  Justice  that  must  show  there 
is  a  dangerous  probability  (clear  and  convincing  evidence)  that  a  proposed  activity 
will  result  in  anticompetitive  behavior. 

Secondly,  H.R.  1528  puts  other  clear,  yet  responsible,  limits  on  the  Department 
of  Justice,  by  requiring  it  to  resolve  waiver  dispute  within  fair  and  clearly  estab- 
lished time  limits. 

I  believe  these  are  fair  proposals.  Again,  I  commend  the  Chairman  for  holding  this 
hearing,  and  I  look  forward  to  todays  testimony. 

o 


ISBN   0-16-047426-4 


780160"474262 


90000 


